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Court File No. CV-21-00659187-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST    

 
IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 

R.S.C. 1985, c. C-36, AS AMENDED 

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER 
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS 

LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA 
INC.  

Applicant 

  
 

NOTICE OF MOTION 

The Applicant will make a motion to the court at 10:00 AM on Monday, July 

26, 2021, by way of judicial videoconference via Zoom due to the COVID-19 

pandemic, at Toronto, Ontario. Please refer to the conference details attached as 

Schedule “A” hereto in order to attend the motion and advise if you intend to join 

the motion by emailing Sepideh Nassabi at snassabi@mindengross.com. 

PROPOSED METHOD OF HEARING: The Motion is to be heard  

[  ] in writing under subrule 37.12.1(1) because it is [insert on consent,  

  unopposed or made without notice]; 

[  ] in writing as an opposed motion under subrule 37.12.1(4); 
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[  ] in person; 

[  ] by telephone conference; 

[X] by video conference.

At the following location: 

Join Zoom Meeting 
https://mindengross.zoom.us/j/91491588755?pwd=WWp0d3hOYnRaYVV0SDNF
MXZLT3RhUT09  

Meeting ID: 914 9158 8755 
Passcode: 288077 

THE MOTION IS FOR: 

(a) An Order substantially in the form attached at Tab 2 of this motion

record, among other things,

(i) Abridging the time for service and filing of this notice of motion

and the motion record, declaring that the motion is properly

returnable on this day, and validating service of this motion

record;

(ii) extending the Stay Period until and including October 28, 2021;

2
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(b) such further and other relief as counsel may advise and this Honourable 

Court may deem just. 

THE GROUNDS FOR THE MOTION ARE: 

The Initial Order 

(a) On March 22, 2021, this Honourable Court granted protection to Hydrx 

Farms Ltd., Cannscience Innovations Inc. and Scientus Pharma Inc. 

(collectively, “Hydrx”) under the Companies’ Creditors Arrangement 

Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) pursuant to the 

Initial Order.  

(b) Under the Initial Order, among other things: 

(i) Schwartz Levitsky Feldman Inc. was appointed as monitor of 

Hydrx (in such capacity, the “Monitor”);  

(ii) An initial 10-day stay of proceedings in favour of Hydrx was 

granted until and including April 1, 2021 (the “Stay Period”); 

The Amended and Restated Initial Order  

(c) On March 31, 2021, this Honourable Court granted the Amended and 

Restated Initial Order, among other things, extended the Stay Period 

until and including May 3, 2021; 
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Further Extension of Stay Period   

(d) On April 30, 2021, this Honourable Court granted a further order 

extending the Stay Period until and including July 30, 2021.  

(e) On that same date, and upon the request of the Monitor, the court 

granted an order approving the Monitor’s proposed sale and investment 

solicitation process (the “SISP”) and the appointment of a Chief 

Restructuring Officer (the “CRO”).  

The Requested Further Extension of the Stay Period  

(f) Hydrx requires an extension of the Stay Period until and including 

October 28, 2021.   

(g) Hydrx is forecast to have sufficient liquidity to fund its obligations and 

the cost of this CCAA Proceedings through the end of the extended Stay 

Period.   

(h) A further extension of the Stay Period is required to deal with, among 

other things, the court sanctioned SISP.  

(i) It is just, convenient, necessary and in the best interest of Hydrx and its 

stakeholders that the Stay Period be extended.  
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(j) Each of the Monitor and the CRO support the request to extend the stay 

period. 

Good Faith   

(k) Since the commencement of the CCAA Proceedings, the Applicant has 

and continues to act in good faith and with due diligence in evaluating 

strategic alternatives and formulating a plan that would yield the 

greatest recovery for the stakeholders of Hydrx.   

Other Grounds  

(l) The provisions of the CCAA and the inherent and equitable jurisdiction 

of this Honourable Court; 

(m) Rules 1.04, 2.03, 3.02, 14.05, 16, 38, and 39 of the Ontario Rules of 

Civil Procedure, R.R.O. 1990, Reg. 194, as amended and section 106 

and 137(2) of the Courts of Justice Act, R.S.O. 1990, c. C.43, as 

amended; and, 

(n) Such further and other grounds as counsel may advise and this 

Honourable Court may permit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the 

hearing of the Motion:  

(a)  The Affidavit of Domenico Serafino and the exhibits attached thereto; 

(b) The Report of the Monitor; and  

(c) Such further and other evidence as counsel may advise and this Court 

may permit.  

 
July 20, 2021 MINDEN GROSS LLP 

Barristers and Solicitors 
2200 - 145 King Street West 
Toronto, ON  M5H 4G2 
 
Raymond M. Slattery (LSO# 20479L) 
rslattery@mindengross.com  
Tel:  416-369-4149 
 
Sepideh Nassabi (LSO# 60139B) 
snassabi@mindengross.com  
Tel:  416-369-4323 
 
Lawyers for the Applicant  
 

 
TO: THE SERVICE LIST  
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SCHEDULE “A”  
 

Conference Details to Attend Motion via Zoom 
 

Topic: In the Matter of a Plan of Compromise or Arrangement of Hydrx Farms Ltd. 
et al. - Court File No. CV-21-00659187-00CL  
Time: July 26, 2021 at 10:00 AM Eastern Time (US and Canada) 
 
Join Zoom Meeting 
https://mindengross.zoom.us/j/91491588755?pwd=WWp0d3hOYnRaYVV0SDNF
MXZLT3RhUT09  
 
Meeting ID: 914 9158 8755 
Passcode: 288077 
 
One tap mobile 
+13017158592,,91491588755#,,,,*288077# US (Washington DC) 
+13126266799,,91491588755#,,,,*288077# US (Chicago) 
 
Dial by your location 
        +1 301 715 8592 US (Washington DC) 
        +1 312 626 6799 US (Chicago) 
        +1 346 248 7799 US (Houston) 
        +1 669 900 6833 US (San Jose) 
        +1 929 205 6099 US (New York) 
        +1 253 215 8782 US (Tacoma) 
        833 548 0282 US Toll-free 
        877 853 5247 US Toll-free 
        888 788 0099 US Toll-free 
        833 548 0276 US Toll-free 
Meeting ID: 914 9158 8755 
Passcode: 288077 
Find your local number: https://mindengross.zoom.us/u/aiqh1tpId  
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
 
AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
HYDRX FARMS LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA INC. 
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TAB 2 



Court File No. CV-21-00659187-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST    

THE HONOURABLE MR. 

JUSTICE KOEHNEN 

) 
) 
) 

MONDAY, THE 26th 

DAY OF JULY, 2021 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER 
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS 

LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA 
INC.  

(the “Applicant”) 

ORDER 
(Extension of Stay Period) 

THIS MOTION by Domenico Serafino (the “Applicant”) as a person 

interested in Hydrx Farms Ltd., Cannscience Innovations Inc. and Scientus Pharma 

Inc. (collectively, “Hydrx”) pursuant to the Companies' Creditors Arrangement 

Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day by 

ZOOM videoconference at 330 University Avenue, Toronto, Ontario. 

ON READING the Affidavit of Domenico Serafino sworn July 20, 2021 

and the Exhibits thereto (the “Serafino Affidavit”), the third report of the monitor, 

Schwartz Levitsky Feldman Inc. (the “Monitor”) dated [INSERT], 2021 (the 

“Report), and on hearing submissions for counsel for the Applicant, counsel for 

Cobra Ventures Inc., counsel for the Monitor, and such other parties listed on the 

counsel slip, no one appearing for any other party although duly served as appears 

from the affidavit of service of Hayley Morgan sworn July       , 2021, 
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SERVICE AND DEFINITIONS 

1. THIS COURT ORDERS that the time for serving and filing of the Notice 

of Motion and the Motion Record is hereby abridged and validated so that this 

Motion is properly returnable today and hereby dispenses with further service 

thereof.  

2. THIS COURT ORDERS that capitalized terms used herein that are not 

otherwise defined shall have the meaning ascribed to them in the Serafino 

Affidavit. 

EXTENSION OF THE STAY PERIOD 

3. THIS COURT ORDERS that the Stay Period be and is hereby extended 

until and including October 28, 2021. 

GENERAL 

4. THIS COURT HEREBY REQUESTS the aid and recognition of any 

court, tribunal, regulatory or administrative body having jurisdiction in Canada or 

in the United States, to give effect to this Order and to assist the Applicant, Hydrx, 

the Monitor and their respective agents in carrying out the terms of this Order.  All 

courts, tribunals, regulatory and administrative bodies are hereby respectfully 

requested to make such orders and to provide such assistance to the Applicant, 

Hydrx and to the Monitor, as an officer of this Court, as may be necessary or 

desirable to give effect to this Order, to grant representative status to the Monitor 

in any foreign proceeding, or to assist the Applicant, Hydrx and the Monitor and 

their respective agents in carrying out the terms of this Order.   
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5. THIS COURT ORDERS that any interested party (including the Applicant, 

Hydrx and the Monitor) may apply to this Court to vary or amend this Order on not 

less than seven (7) days’ notice to any other party or parties likely to be affected by 

the order sought or upon such other notice, if any, as this Court may order. 

6. THIS COURT ORDERS that this Order and all of its provisions are 

effective as of 12:01 a.m. Eastern Standard/Daylight Time on the date of this Order 

and is enforceable without any need for entry and filing.  

 

       ____________________________________  
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TAB 3 



Court File No. CV-21-00659187-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, 
R.S.C. 1985, c. C-36, AS AMENDED 

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER 
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS 

LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA 
INC.  

     (the “Applicant”)  

 
AFFIDAVIT OF DOMENICO SERAFINO 

 
 
I, DOMENICO SERAFINO, of the City of Toronto, in the Province of Ontario, 

MAKE OATH AND SAY:  

1. I am a significant shareholder and director of Hydrx and I am the 

Applicant in these CCAA Proceedings.  In my capacity as a director, and in 

conjunction with the management team of Hydrx, I am responsible for, among other 

things, ensuring that Hydrx has effective operational procedures to support its 

business operations.  As such, I have personal knowledge of the matters deposed to 

herein.  Where I have relied on other sources for information, I have so stated and 

believe them to be true.  
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- 2 - 

2. I swear this Affidavit in support of an Order, among other things, 

extending the stay period to and including October 28, 2021 (the “Extended Stay 

Period”). 

3. All terms not otherwise defined herein have the meaning ascribed to them 

in:  

(a)  the Initial Order of the Honourable Justice Hainey dated March 22, 

2021 (the “Initial Order”) in the Applicant’s proceedings under the 

CCAA (the “CCAA Proceedings”), a copy of which is appended 

hereto as Exhibit “A”;  

(b)  my affidavit sworn March 19, 2021, in the support of the 

commencement of the CCAA Proceedings, a copy of which is 

appended hereto, without exhibits, as Exhibit “B”;  

(c)  the Amended and Restated Initial Order of the Honourable Justice 

Hainey dated March 31, 2021, a copy of which is appended hereto as 

Exhibit “C”; and,  

(d)  my affidavit sworn March 29, 2021 in support of the relief sought in 

respect of the Amended and Restated Initial Order (the “March 31 
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- 3 - 

Serafino Affidavit”), a copy of which is appended hereto, without 

exhibits, as Exhibit “D”.  

(e)  the Extension of Stay Period and Replacing the Responsible Person 

Order of the Honourable Justice Hainey dated April 30, 2021 which 

extended the stay period to and including July 30, 2021 (the “July 30th

Stay Order”), a copy of which is appended hereto as Exhibit “E”. 

(f) my affidavit sworn April 26, 2021, without exhibits, in support of the 

relief sought in the July 30th Stay Order, a copy of which is appended 

hereto as Exhibit “F”. 
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- 4 - 

The Stay Period 

4. Pursuant to the Initial Order, a stay of proceedings was granted until and 

including April 1, 2021 (“Stay Period”).  

5. Pursuant to the Amended and Restated Initial Order, the Stay Period was 

extended to and including May 3, 2021.  

6. Pursuant to the July 30th Stay Order, the Stay Period was extended to and 

including July 30, 2021. 

7. I am now seeking a 90-day extension of the Stay Period to and including 

October 28, 2021. 

The Re-Start Group 

8. As set out in my previous affidavits, the CCAA Proceedings were sought, 

in part, to bring together the Re-Start Group to fund the re-start of the Hydrx 

business operations and to drive value through third party co-packing and the other 

relationships that would permit Hydrx to meet its liabilities as they come due and 

to maximize the value of the business for the benefit of the Hydrx stakeholders.  
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9. My previous affidavits set out all of the activities of Hydrx subsequent to 

each of the orders granting the stay period and all extensions of the stay period.  

Activities Since Last Stay Extension 

 Retail Licenses  

10. During the previous stay period, Hydrx entered into a supply contract 

with the Ontario Cannabis Store.  It has now obtained the necessary licenses to sell 

on a retail basis in Saskatchewan and Manitoba.  It is anticipated that the Ontario 

Cannabis Store contract and the retail licenses will add about $1 million or more of 

asset value to Hydrx. 

Employees  

11. At the commencement of the CCAA Proceedings, Hydrx no longer had 

any employees as it had initiated a planned shutdown.  However, the CCAA 

Proceedings have allowed Hydrx to commence its re-start operations.  Since the 

granting of the most recent extension of the stay period, Hydrx has employed a 

further 8 former employees.  There are now 12 employees.  

Purchase Orders  

12. Hydrx continues to fulfill purchase orders totalling about $201,000 in the 

next 45 days.  Hydrx received a purchase order for its “Medisenol” inventory in the 
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amount of $47,304.  The product has been packaged for shipping next week to 

Saskatchewan.  

13. In addition, there is a new product listing which was recently awarded by 

the Ontario Cannabis Store.  We expect that this new product listing will provide 

up to an additional $341,000 in revenue during August and September of 2021.    

14. Hydrx manufactures certain beverages for its customer, Beacon Hill 

Brands.  Hydrx has the materials on-hand to produce 300,000 units. A production 

of this size could be completed in as little as 90 days.  

15. Hydrx is negotiating an exclusive contract to manufacture a unique 

product for sale to another licensed producer.  If negotiations are successful and a 

contract is entered into, it is expected to generate a guaranteed minimum revenue 

of $250,000. 

16. The Re-Start Group is developing a line of Hydrx branded products 

which will be presented in the upcoming provincial product call and submission for 

launch in the fall of 2021.  

17. The Re-Start Group currently has $500,000 of raw material inputs and 

$1.5 million of equipment at its production facility in Whitby.   

Insurance Refund 
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18. Hydrx received a $44,000 refund from its insurer.

Cobra Claims Process 

19. On April 30, 2021, the court granted a SISP order.  The court sanctioned

SISP contemplated a specific claim process to determine what, if any, secured debt 

is owing by Hydrx to Cobra Ventures Inc. (the “Cobra Claims Process”).  The 

Cobra Claims Process proceeded by way of motion heard by the Honourable Justice 

Wilton-Siegel on June 30 and July , 2021.  His Honour’s endorsements 

are attached as Exhibit “G” to this motion record.  His Honour’s decision is 

being appealed and, as at the date of this affidavit, a notice of motion for leave to 

appeal His Honour’s decision has been served and filed.  A copy of the notice of 

motion is attached hereto as Exhibit “H”.  

20. The SISP Order contemplates the final determination of the Cobra Claims

Process before proceeding with either a conventional restructuring or a sale process. 

Cashflow 

21. As is demonstrated in the Cash Flow Forecast to be appended to the third

Report of the Monitor, Hydrx is forecast to have sufficient liquidity to fund its 
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obligations and the costs of the CCAA Proceedings through the end of the extended 

Stay Period.  

Personal Indemnity  

22. As indicated in my previous affidavit sworn in support of an extension of 

the stay period, in order to provide the Monitor and the Court with the necessary 

comfort to permit restart operations to commence, I provided my personal 

indemnity to cover any operating losses and repairs that may be required to Hydrx 

equipment.  I am prepared to permit my personal indemnity to continue in support 

of my request for a further extension of the stay period. A copy of my Indemnity is 

attached hereto and marked as Exhibit “I”. 

Good Faith 

23. Since the granting of the orders in these CCAA proceedings, I, and 

Hydrx, have acted in good faith and with due diligence to, among other things, 

capitalize the restart of Hydrx business operations, provide a personal indemnity to 

support these operations, work with Health Canada to ensure continued compliance 

with all regulations, apprise the stakeholders of the CCAA proceedings, liaise with 

co-packing parties, among others, all with the assistance and oversight of the 

Monitor and the CRO. 
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Monitor & CRO Support Extension of the Stay Period

24. I understand that the Monitor and the CRO are each supportive of the 

proposed extension of the Stay Period and believe that it will not materially 

prejudice any creditor.  

Regulatory Compliance 

25. Hydrx is in full regulatory compliance with all of its obligations under its 

Health Canada licenses.   

26. In order to provide the Monitor and the Court with comfort that 

production operations are in full compliance with all regulations, Hydrx 

commissioned a Regulatory and Operational Compliance Monitor’s Report dated 

April 23, 2021 (the “Regulatory Compliance Report”) from Samuel Bouabane of 

Libra Advisory, a boutique consulting service that specializes in providing 

consulting advice on cannabis compliance matters.   

27. Subsequent to the delivery of the Regulatory Compliance Report, the 

court appointed the CRO on April 30, 2021, to assist the Monitor in ensuring that 

regulatory compliance was maintained throughout the CCAA process.  
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Conclusion 

28. It is necessary and in the best interests of Hydrx and its stakeholders that 

the Stay Period be extended.   

29. I make this Affidavit in support of an Order, among other things, extending 

the Stay Period to and including October 28, 2021 and for no other improper 

purpose.  

30. This Affidavit is administered in accordance with O. Reg. 431/20: 

Administering Oath or Declaration Remotely:  

Location of Commissioner administering the Affidavit: Toronto, ON, Canada 
Location of Affiant of the Affidavit at the time of administration: Toronto, 
ON, Canada 

SWORN BEFORE ME in the ) 
City of Vaughan, in the Province ) 
of Ontario, this  20th day of July,    )   
2021   ) 
  ) 
  ) 

 )        
         DOMENICO SERAFINO 

A Commissioner, etc.  
Commissioned by Video Conference 
Sepideh Nassabi (LSO# 60139B)
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Domenico Serafino
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   A Commissioner for Taking Affidavits
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A Commissioner for Taking Affidavits 
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Domenico Serafino

Sworn this 20th  

day of July, 2021. 

  

   A Commissioner for Taking Affidavits
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CITATION: Serafino (Re), 2021 ONSC 4734 
COURT FILE NO.: CV-21-00659187-00CL 

DATE: 20210712 

SUPERIOR COURT OF JUSTICE  ONTARIO  
(COMMERCIAL LIST) 

RE:  
R.S.C. 1985, c. C-36, AS AMENDED 

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER OF A 
PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS LTD., 
CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA INC. 

BEFORE: Wilton-Siegel, J. 

COUNSEL: D. Preger, L. Corne and J. Cheung, for the Moving Party, Cobra Ventures Inc. 
 
 R. Slattery, S. Nassabi and T. Dunn, for the Respondent, Domenico Serafino 

                        J. Larry, for the Monitor, Schwartz Levitsky Feldman Inc.   

HEARD:  June 30, 2021 

ENDORSEMENT 

 

[1] By motion record dated April 23, 2021, Cobra Ventures Inc. 
determinations regarding the indebtedness owing by the debtor, HydRx Farms Ltd. ( HydRx ), to 
Cobra (the Cobra Secured Indebtedness ), the validity and enforceability of a senior secured 
convertible debenture issued by HydRx currently held by Cobra, and to credit 
bid up to the full amount of the Cobra Secured Indebtedness, including in any sale and investment 
solicitation process approved in this proceeding under the Companies  Creditors Arrangement Act, 
R.S.C. 1985, c. C-36, as amended (the CCAA ). The relief sought was opposed by Domenic 
Serafino , who has, in turn, sought certain declarations that would 

 to credit bid the Cobra 
Secured Indebtedness in any sale and investment solicitation process. By an endorsement dated 
June 30, 2021, the Court denied the relief sought by Serafino for written reasons to follow. This 
e s for that determination. 

Factual Background 

[2] The following are the relevant facts in this matter. 

[3] HydRx is a corporation incorporated under the Canada Business Corporations Act, R.S.C. 
1985, c. C-44 CBCA In 2017, HydRx, the debtor in these proceedings under the CCAA, 
issued a senior secured convertible debenture in the principal amount of $11.5 million (the 
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against all of the property 
and undertaking of  

[4] The maturity date of the Debenture was originally August 14, 2019.  It was subsequently 
extended to November 12, 2019, and further extended until the earlier of January 30, 2020 and the 
date of the occurrence of a termination event under a support agreement between Aphria and 
HydRx.  On January 20, 2020, Aphria demanded repayment and issued a notice of intention to 
enforce security. 

[5] In July 2020, after a sales process, Aphria agreed to sell the Debenture for $5 million to 
Cobra. The sale closed on September 28, 2020. The assignment of the Debenture from Aphria to 

 At all relevant times, the only asset of 
Cobra was the Debenture. 

[6] 
At the time of acquisition of the Debenture, Cobra was owned, as to 50%, by WCE and, as to 50%, 

 
is owned, , as to 40%, by 

He is the president and sole director of that corporation.  At all relevant times, it appears that 
Goldstein was the controlling mind of FRHC. 

[7] At the time of entering into the transaction to acquire the Debenture in Cobra, Goldstein 
and Chamberland contemplated using the Debenture in a possible recapitalization plan of HydRx 
which would have involved the conversion of the Debenture and a further equity financing of 

). Chamberland and Goldstein discussed the July Plan with Serafino, a 
director of HydRx, in July 2020.  However, no commitments were entered into at that time and the 
July Plan never progressed beyond a preliminary stage.  No agreement on any version of the July 
Plan was ever reached.  

[8] On September 6, 2020, the HydRx board of directors, apart from Serafino, resigned when 
its D&O insurance carrier refused to renew coverage.  On October 23, 2020, Goldstein and Rosie 
Mondin , a senior executive of WCE, became directors of HydRx. 

[9] On October 7, 2020, Cobra entered into a loan agreement with Rydan Financial Inc. 
( , pursuant to which Cobra While 
it appears that the net proceeds of this loan were advanced by Cobra to HydRx to fund its on-going 
operations, this fact does not form rmination.  As security for the loan, 
Cobra granted an assignment of the Debenture to Rydan.  On October 23, 2020, Cobra registered 

 

[10] In November and December 2020, Chamberland and Goldstein had a falling out.  The 
parties dispute the reasons for this development.  At a minimum, however, it is clear that Goldstein 
and Chamberland could not reach an agreement on implementing any version of the July Plan.  
The exact reasons for their differences are not relevant to the issues in this proceeding.  
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Chamberland and Goldstein agreed that the first of them who was able to buy out the other would 
be entitled to do so. 

[11] On December 22, 2020, Goldstein caused Cobra to demand payment of the Debenture from 
HydRx and to issue notices of intention to enforce its security. 

[12] On December 29, 2020, Cobra, 277 and Windsor Private Capital Limited Partnership 

terms of the loan were finalized 
, repayable in one 

year. The loan was secured by an assignment of the Debenture and a guarantee of 277 (the 
Term Sheet also provided that Windsor would receive a 10% 

interest in Cobra. 

[13] Cobra used the proceeds of the Windsor Loan Transaction to repay the loan under the 
-Out 

Transaction ).  A portion of the remaining proceeds of the loan, which were approximately 
diate liquidity needs.  As a result of these transactions, 

Cobra is now owned 90% by 277 and 10% by Windsor. Mondin resigned as a director of Cobra 
upon the closing of the Cobra Buy-Out Transaction. 

[14] On March 22, 2021, Serafino, ought and obtained an initial 
order under s. 11 of the CCAA with respect to HydRx.  He took this step on an ex parte basis, as 
the board of directors, being comprised of only Serafino and Goldstein, was deadlocked.  Schwartz 
Levitsky Feldman Inc. was appointed as  

[15] By order dated April 30, 2021, the Court approved a sale and investment solicitation 
the SISP, the Monitor sought a process to determine 

the amount, if any, owing by HydRx to Cobra together with any issues affecting the ability of 
Cobra to credit bid  That has resulted in the motions before the Court. 

These Proceedings 

[16] As mentioned, on April 23, 2021, Cobra commenced this motion seeking declarations that 

(1) the indebtedness owing to Cobra by HydRx is in the amount of approximately 
$14.8 million as at March 31, 2021; 

(2) the indebtedness owing to Cobra is secured by valid and enforceable security 
over  

(3) Cobra is entitled to credit bid up to the full amount of such indebtedness 
including in any sale and investment solicitation process. 

[17] Serafino opposed the Cobra motion.  He alleges that Goldstein breached his statutory 
obligations under s. 120 of the CBCA in respect of the Cobra Buy-Out Transaction, the Rydan 
Loan Transaction and the Windsor Loan Transaction. He submits that Goldstein was required (a) 
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to make proper disclosure of each transaction to the board of directors of HydRx, as it existed at 
the time of such transactions, and (b) to obtain the approval of the board of directors to his 
participation in such transactions and his right to profit in such transactions. 

[18] Serafino sought an order (1) prohibiting Goldstein and Cobra from profiting from the 
Debenture and requiring each of Goldstein and Cobra to account to HydRx for any profit or gain 
realized as a result of Cobra s acquisition of the Debenture; and (2) further reducing any 
entitlement of Cobra under the Debenture in an amount equal to the costs incurred by HydRx in 
respect of the CCAA proceedings which would not have been necessary but for the need to protect 
HydRx from Goldstein as a director, whose actions .  
Alternatively, should Cobra be found to have no entitlement to payment under the Debenture, 
Serafino sought (3) an order for damages against each of Goldstein and Cobra in an amount equal 
to the costs incurred by HydRx in respect of the CCAA proceedings which would not have been 
necessary but for the need to protect HydRx from Goldstein; and (4) a declaration that Windsor is 
not an innocent arm s length third party creditor for value without notice of irregularities and, as 
such, is not entitled to (i) recover any amount over and above the amount that is found to be owing 
by HydRx to Cobra, if any; and (ii) a security interest over the real and personal property assets of 
HydRx to support the loan obligations of Cobra to Windsor.  

The Issues 

[19] The Court advised Cobra that, in its opinion, the record before it was not sufficient to 
determine the second declaration sought, which amounted to a corporate law opinion and was, in 
any event, typically the responsibility of legal counsel to a monitor in proceedings under the CCAA. 
Serafino advised the Court subsequent to the hearing that he does not oppose 
an order that the indebtedness owing to Cobra by HydRx is in the amount of approximately $14.8 
million as at March 31, 2021. Accordingly, an order to this effect shall issue. 

[20] 
indebtedness in any SISP. 

[21] In this respect, Serafino raised three issues in his Factum: 

(1) whether Goldstein discharged his statutory duty of disclosure under s. 120 of the 
CBCA; 

(2) i
of the Debenture; and 

(3) if not, whether HydRx is entitled to damages or protection from the economic loss 

HydRx. 

[22] In view of the disposition below of the first issue, however, it is not necessary to address 
the remaining two issues. 
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Did Goldstein Fail to Comply with Statutory Obligations of Disclosure Under Section 120 of 
the CBCA? 

[23] As mentioned, Serafino argues that Goldstein breached s. 120 of the CBCA in failing to 
give notice to the board of HydRx of, and to receive the approval of the board for, the Rydan Loan 
Transaction, the Windsor Loan Transaction and the Cobra Buy-Out Transaction. 

[24]  The relevant provisions of s. 120 of the CBCA read as follows (italics added):   

120 (1) A director or an officer of a corporation shall disclose to the corporation, in 
writing or by requesting to have it entered in the minutes of meetings of directors 
or of meetings of committees of directors, the nature and extent of any interest that 
he or she has in a material contract or material transaction, whether made or 
proposed, with the corporation, if the director or officer 

(a) is a party to the contract or transaction; 

(b) is a director or an officer, or an individual acting in a similar 
capacity, of a party to the contract or transaction; or 

(c) has a material interest in a party to the contract or transaction. 

(2) The disclosure required by subsection (1) shall be made, in the case of a director, 

(a) at the meeting at which a proposed contract or transaction is first 
considered; 

 or 

(d) if an individual who is interested in a contract or transaction later becomes 
a director, at the first meeting after he or she becomes a director  

 (8) If a director or an officer of a corporation fails to comply with this section, a 
court may, on application of the corporation or any of its shareholders, set aside the 
contract or transaction on any terms that it thinks fit, or require the director or 
officer to account to the corporation for any profit or gain realized on it, or do both 
those things. 

[25] Serafino argues that the Debenture is a material contract of HydRx.  Accordingly, Serafino 
suggests that any transactions involving the Debenture or the assignment of the Debenture, 
whether by way of security or otherwise, constitute transactions with HydRx for the purposes of 
s. 120 of the CBCA. On this theory, because each of the Rydan Loan Transaction, the Windsor 
Loan Transaction and the Cobra Buy-Out Transaction involved dealing, directly or indirectly, with 
the Debenture, and because Goldstein had an interest in Cobra, Serafino argues that he was 
required to give notice of each of these transactions to HydRx and obtain the approval of the board 
of directors of HydRx.   
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[26]  Two more specific arguments underly the general proposition expressed above. First, 
Serafino argues that Cobra, and therefore Goldstein, acquired an interest in a material contract with 
HydRx when Cobra purchased the Debenture from Aphria and acquired a further interest in the 
Cobra Buy-Out Transaction. In addition, Serafino characterizes each of the Rydan Loan 
Transaction and the Windsor Loan Transaction 
assets for the benefit of Goldstein as an interested party in Cobra. He argues that these transactions 
therefore constituted transactions with HydRx in which Goldstein was interested and therefore 
required compliance with s. 120. 

[27] I do not accept these submissions for the following reasons. 

[28] First, and most importantly, I do not think that it is correct that any transactions involving 
the Debenture, or the assignment of the Debenture, constitute transactions with HydRx for the 
purposes of s. 120. Section 120 pertains to None 
of the Rydan Loan Transaction, the Windsor Loan Transaction and the Cobra Buy-Out Transaction 
constituted such a contract or a transaction.  

[29] The Rydan Loan Transaction and the Windsor Loan Transaction were each transactions 
solely between Cobra and Rydan or Windsor, respectively.  While it is correct that Cobra assigned 
its rights as the holder of the Debenture to its lenders, HydRx had no involvement whatsoever in 
these loan transactions. In particular, as a contractual matter, Cobra did not require the approval of 
HydRx to enter into or complete these transactions. There was also no legal or economic effect 
whatsoever upon HydRx as a result of these transactions.   

[30] Similarly, the Cobra Buy-Out Transaction constituted a transaction solely between WCE 
There was no contractual 

obligation of an assignor of the Debenture to obtain the approval of HydRx. HydRx had no 
involvement in this transaction and no right to participate in any manner. Nor was there any effect 

 legal or economic position as a result of this transaction. 

[31] Second, Serafino says that s. 120 should be interpreted liberally to catch all instances in 
which a director or officer of a corporation benefits from a transaction involving the corporation.  
For this reason, he suggests that the phrase material transaction with the corporation  should 
extend to the present circumstances.  In particular, he suggests that the CBCA amendment in 2001 
which introduced the term material into s. 120 was intended to enlarge the scope of 
s. 120 to include transactions of the nature involved in this proceeding.   

[32] However, there is no support for this interpretation of the scope of 
in s. 120. In particular, there is nothing in the wording of the Analysis of the Changes to the Canada 
Business Corporations Act issued by the Government of Canada in connection with the 
amendments to the CBCA in 2001, upon which Serafino relies, that supports his view of the 
intention of the insertion of  Instead, consistent with the purpose of s. 120, 

more than capture transactions that do not involve a formal contract between a corporation and a 
director or officer of the corporation, an entity in which a director or officer of the corporation has 
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a material interest, or an entity of which a director or officer of the corporation is also a director or 
officer. 

[33] Third, Serafino acknowledges that he has been unable to identify any case law in which a 
court has applied s. 120 to a contract or transaction in which the corporation at issue was not a 
party. In fact, in the only case directly on point, Roppovalente v. Daris, 2020 ONSC 5290, 12 
B.L.R. (6th) 145, while admittedly dealing with very different circumstances, Ryan Bell J. reached 
the opposite conclusion at para. 26:  

Section 120(1) captures material contracts or transactions, or proposed material 
contracts or transactions, with the corporation  in this case, BCO Group. The s. 
120 conflict of interest regime applies where a director or officer has an interest in 
a material contract with the corporation.  Read in the context of the section as a 

be set aside must be (a) material, (b) with the corporation, and (c) one in which the 
director or officer is, directly or indirectly, a party, or has a material interest  

[34] The nature of the contract or transaction contemplated by s. 120 is, in fact, reflected in the 
case law cited by Serafino for the definition of materiality under s. 120. For example, in McAteer 
v. Devoncroft Developments Ltd., 2001 ABQB 917, 307 A.R. 1, at para. 309, the court cited with 
approval the following passage in Professor B.L. Welling in Corporate Law in Canada: The 
Governing Principles, 2nd ed. (Vancouver: Butterworths, 1991) at pp 452-453. The italicized 
language specifically contemplates transactions directly between the corporation and an entity in 
which a director is interested: 

What is meant by "material".... In the context of conflict of interest contracts, the 
meaning of "material contract" and "material interest" is conditioned by the purpose 
behind the section.  The purpose is to identify those negotiations in which a 
corporate manager's ability to bargain effectively on behalf of the corporation may 
be inhibited by some interest he has in the other side.  Any personal relationship or 
monetary interest he may have in the other side that might be thought to be an 
inhibiting factor is a material interest if disclosure of the relationship or interest 
might be relevant to the corporate decision whether to involve the particular 
manager in the negotiations.  Whether to participate in a proposed contract is a 
corporate decision and the corporation is entitled to full disclosure from its 
fiduciaries of all facts that might affect that decision.  [Emphasis added.] 

[35]  Similarly, at para. 62 of Zysko v. Thorarinson, 2003 ABQB 911, 345 A.R. 139, the court 
cited with approval the statement of Lax J. in UPM-Kymmene Corp. v. UPM-Kymmene Miramichi 
Inc. (2002), 214 D.L.R. (4th) 496 (Ont. S.C.), at para. 194, that he purpose of section 120 of 
the CBCA is to mitigate the strictness of the common law principle relating to contracts between a 
director and a corporation.  

[36] Fourth, there is no policy need for such an extensive operation of s. 120.  Section 120 
addresses circumstances in which the personal interest of a director or officer in a contract or a 
transaction may prejudice the corporation in the negotiation of the contract or transaction because 
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of a conflict of interest on the part of the director or officer.  Other provisions of the CBCA and 
common law principles are available to police actions of directors or officers in bad faith or in 
breach of their fiduciary duties as directors. Section 120 is not necessary to provide a remedy in 
all circumstances in which a director or officer of a corporation s 
own interests in respect of shares or debt of the corporation owned by the director. 

[37] I also do not accept the specific conceptual characterizations of the Rydan Loan 
Transaction, the Windsor Loan Transaction and the Cobra Buy-Out Transaction upon which 
Serafino grounds his arguments for the following reasons. 

[38] First, I do not think it is conceptually correct to characterize the Debenture as a material 
contract of HydRx in the sense contemplated by s. 120 of the CBCA. I accept that it is a material 
obligation of HydRx, 

 

[39] 
interested assumes that, upon an assignment of the Debenture to Cobra, a contract arose between 
HydRx and the assignee. Because Goldstein has a material interest in Cobra, Serafino says that the 
assignment of the Debenture to Cobra therefore gave rise to a material contract between HydRx 
and Cobra in which Goldstein has a material interest. For this reason, Serafino says that Goldstein 
was required pursuant to s. 120 to give HydRx the Debenture upon 
becoming a director of HydRx. On the same theory, he argues that  Goldstein was required to give 
notice of his proposed indirect acquisition of a further 40% interest in the Debenture pursuant to 
the Cobra Buy-Out Transaction and to receive the approval of the HydRx board to that transaction 
prior to completion. 

[40] I do not think that this is an accurate characterization of the position of a debenture holder 
for the purposes of s. 120.  The Debenture consists of an acknowledgement of a liability, a promise 
to repay the principal with interest, and a bundle of rights granted by HydRx to the holder of the 
Debenture from time to time which the holder may exercise in the event of non-payment.  The 
issuance of the Debenture did not entail, or give rise to, any obligations of the holder of the 
Debenture that could be construed to establish a contract between the holder and HydRx.  In the 
hands of the holder of the Debenture, it is an asset rather than the subject of a contract with HydRx.   

[41] Similarly, I think that it is conceptually incorrect to suggest that an assignment by way of 
security or a pledge of a secured debenture constitutes a charge over the assets of the issuer of the 
debenture and, therefore, the use of assets of the issuer corporation for the benefit of parties who 
have an interest in the assignor or pledgor. Accordingly, I do not think that it is correct to suggest 

,  in connection with these 
transactions. For the same reason, I do not think it is correct to say that Goldstein caused Cobra to 
pledge or charge the assets of HydRx for his benefit pursuant to the Rydan Loan Transaction or 
the Windsor Loan Transaction. The assets of HydRx were charged by the Debenture at the time 
of, and upon the issue of, the Debenture. Cobra merely granted security over the package of rights 
constituted by the Debenture in its hands as the holder of the Debenture, which were limited to the 
rights of the holder of the Debenture to realize against the HydRx assets if HydRx failed to repay 
the debt evidenced by the Debenture. 
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[42] Lastly, I note the following matters in respect of In his Factum, 
Serafino argues that Goldstein used his fiduciary position as a director of HydRx to orchestrate 
events in such a manner as to effect either an acquisition of the HydRx business for the $5 million 
it cost Cobra to acquire the Aphria Debenture or a realization upon the assets of HydRx for his 
material personal benefit to the disadvantage of the stakeholders of HydRx that he was duty bound 
to protect. However, Serafino does not point to any action that Goldstein took as a director that 
had either effect.  

[43] This is not an action for an alleged breach of a corporate opportunity of HydRx. There is 
also no allegation that Goldstein used any confidential corporate information of HydRx. Nor does 
Serafino allege any negotiations respecting any of the Rydan Loan Transaction, the Windsor Loan 
Transaction or the Cobra Buy-Out Transaction that gave rise to a conflict of interest between 

Because the transactions by which 
Goldstein indirectly acquired his 90% interest in the Debenture were between Cobra and Aphria 
in respect of the Aphria Transaction, and between Goldstein and Chamberland in respect of the 
Cobra Buy- Cobra might make on the redemption of the 
Debenture was at the expense of Aphria and Chamberland, respectively, who will have sold their 
interests in the Debenture at less than market price. There is no sense in 
will be realized at the expense of HydRx. 

[44]  argument is ultimately that Goldstein was required to give notice of, and receive 
the approval for, transactions to which HydRx was not a party solely because he was a director of 
HydRx at the time. As discussed above, however, there is no policy basis for compliance with s. 
120 in such circumstances. Moreover, fundamentally, objection is not with any of these 
three transactions but rather with the fact that Cobra will be able to credit bid in the SISP in an 
amount that is greater than the amount paid by it for the Debenture. That situation arose because 
Aphria chose to sell the Debenture at a discount. The possibility of such a credit bid existed from 
the moment Cobra acquired the Debenture, before Goldstein became a director. HydRx could have 
repurchased the Debenture from Aphria to avoid this situation. The record does not disclose 
whether or not it participated in the Aphria sales process.  

[45] In any event, while Serafino says that he does not seek to challenge the well accepted 
authority that indebtedness and security can be purchased at a deep discount, I think that that is 
exactly what he is doing the rights 
of a debenture holder in an insolvency. None of the Rydan Loan Transaction, the Windsor Loan 
Transaction and the Cobra Buy-Out Transaction had any effect whatsoever upon HydRx. It was in 
default before, and it remained in default after, each of these transactions. The fact that, after the  
Cobra Buy-Out Transaction and the Windsor Loan Transaction, Cobra was no longer owned as to 
50% by Chamberland, whom HydRx would have the Court believe would never have demanded 
payment of the Debenture, and was thereafter controlled by Goldstein, who determined to have 
Cobra enforce its rights under the Debenture, is of no legal significance to HydRx. However, it 

Cobra intends to exercise its rights under the 
Debenture in these CCAA proceedings. Section 120 cannot serve as a substitute for an action 
specifically addressing the propriety of that action by Goldstein and Cobra to the extent grounds 
for such an action exist. In my view, as discussed above, the scope of s. 120 is limited to 
transactions between a corporation and a director or officer of the corporation, an entity in which 
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a director or officer of the corporation has a material interest, or an entity of which a director or 
officer of the corporation is also a director or officer. 

[46] Based on the foregoing, an order 
shall issue that Cobra is entitled to credit bid up to the full amount of the indebtedness owing under 
the Debenture, including in any sale and investment solicitation process conducted in these CCAA 
proceedings. 

 

 
                                                                                   

Wilton-Siegel, J. 

 

Released: July 12, 2021 
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dated June 30, 2021 and July 12, 2021, of the Superior Court of 

Justice, Commercial List (collectively, the “Endorsements”); 

(b) An Order validating the manner of service of this notice of 

motion and motion materials herein, if necessary; 

(c) The costs of this motion, to be fixed by the court; and, 

(d) Such further and other relief as this Honourable Court may deem 

just. 

THE GROUNDS FOR THE MOTION ARE: 

1. The heart of this proposed appeal is an issue of statutory interpretation 

of section 120 of the Canada Business Corporations Act (“CBCA”) which provides, 

in part, as follows: 

A director of a corporation shall disclose to the corporation, in 

writing or by requesting to have it entered into the minutes of 

meetings of directors, the nature and extent of any interest that the 

director has in a material contract or material transaction, whether 

made or proposed, with the corporation, if the director is a party to 

the contract/transaction, if a director or acting in a similar capacity, 
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of a party to the contract/transaction, or has a material interest in a 

party to the contract/transaction. [Emphasis Added] 

2. As will be discussed further below, by way of the Endorsements, the 

Honourable Justice Wilton-Siegel applied a strict reading of the act and held that 

section 120 of the CBCA is only triggered when the impugned contract or 

transaction is directly with the corporation. His Honour erred in his interpretation of 

the CBCA.  In particular, His Honour: 

(a) Failed to read section 120 of the CBCA in its entire context and 

in its grammatical and ordinary sense harmoniously with the 

scheme of the CBCA, the object of the CBCA, and the intention 

of Parliament; and, 

(b) Failed to interpret section 120 of the CBCA as being remedial 

and failed to give it a fair, large and liberal interpretation.    

3. Section 120 of the CBCA prohibits a director of a corporation from 

profiting from a material contract or transaction with that corporation absent full 

disclosure to the corporation and informed consent from either the independent 

directors or the shareholders of the corporation.  
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4. By concluding that section 120 of the CBCA does not apply to a 

contract of the corporation with a third party that is subsequently assigned to a 

corporation in respect of which a director of Hydrx has a substantial interest (and 

which interest is significantly increased after he becomes a director of Hydrx), the 

Honourable Justice Wilton-Siegel has made a fundamental error in law.  

5. The moment a person becomes a director the legal landscape changes. 

Section 120 of the CBCA is the codification of the well-established common law 

prohibiting fiduciaries from profiting from estates or corporations to which they 

have a fiduciary obligation. All contracts carry a risk of loss and a chance of profit. 

If a fiduciary is a counter-party to a contract (either directly or indirectly) with a 

corporation to which he or she owes a fiduciary duty, the inevitable pursuit of profit 

or risk mitigation arising from that contractual interest, conflicts, of necessity, with 

the obligation of the fiduciary to unreservedly advance and protect the interests of 

the corporation.  

6. A director should not be permitted to do indirectly what he or she would 

otherwise be statutorily precluded from doing under section 120 of the CBCA.  In 

effect, the learned judge’s decision is that a director may freely acquire, for instance, 

a pre-existing contract with the corporation at an advantageous price or terms and 
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have no obligation to comply with section 120 of the CBCA in respect of that 

contract.   

7. The fundamental underlying principles of section 120 are equally 

applicable to (i) contracts entered into directly by the fiduciary with the corporation 

and (ii) contracts originally entered into by a third party with the corporation and 

subsequently acquired by a fiduciary on advantageous terms.  A director cannot 

serve two masters under a contract, regardless of the manner in which the director 

becomes the counter-party to the contract.  

8. In addition, in the instant case, it is the most important issue in the 

CCAA proceedings as it determines the amount owing by Hydrx to its principal 

secured creditor controlled by its now former director. It is a gating issue to whether 

a conventional restructuring will occur or whether there will be a sale of the Hydrx 

assets with the concomitant loss of the existing shareholder equity.  

9. The leaned judge further concluded that when a director of a 

corporation acquires a pre-existing contract on advantageous terms, the corporation 

cannot suffer a “loss”. If there is a “loss”, it has been suffered by the original counter-

party to the contract. The conclusion is that if the corporation suffers no loss, there 

can be no “profit” to which Section 120 can apply. The essential conclusion is that 

when a director acquires a pre-existing contract of a corporation, “nothing has 
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changed” for the corporation. With the greatest of respect, something very 

fundamental has changed for the corporation in these circumstances. A director is 

now a counter-party to a material contract of the corporation. That director can 

actively pursue all benefits of that contract while remaining a director of the 

corporation and utilizing his/her fiduciary office to further the pursuit of personal 

profit under that contract with the corporation. This is the very situation that Section 

120 and the pre-existing common law is designed to prohibit.  

10. There is an additional troubling implication to the learned judge’s 

conclusion that incumbent directors can profit without constraint from pre-existing 

contracts with the corporation to which they owe their fiduciary obligation. “Notice” 

and “profit” are parallel concepts in fiduciary fulfillment. The one is the pre-

condition of the other. The corollary to the learned judge’s ruling that incumbent 

directors can profit from acquiring pre-existing contracts is that, perforce – such 

acquisitions can proceed in secret! If an incumbent director is entitled at law to 

acquire a pre-existing contract and vigorously pursue rights thereunder against the 

corporation with a view to personal profit, there is nothing to notify the corporation 

about. 

 

155



7

11. In concluding that a director can acquire a controlling interest in a pre-

existing material contract of a corporation without complying with section 120, the 

learned judge has created a new exception to the historic position that fiduciaries 

cannot, in any circumstance, profit from the estates or corporations to which their 

fiduciary obligation is owed. The learned judge made a fundamental error in law. 

This error in law, if allowed to stand, would have implications far beyond 

bankruptcy and insolvency proceedings as it goes to the very root of the Canadian 

law of fiduciary obligations of directors. In addition, in the instant case, it is the most 

important issue in the CCAA proceedings as it defines the amount owing by the 

corporation to the director under a secured debenture that is material in amount. 

Hydrx  

12. Hydrx Farms Ltd. (“Hydrx”) is a private, vertically integrated cannabis 

business.  Hydrx is a company incorporated under the Canada Business 

Corporations Act (“CBCA”).    

13. The Appellant is an independent director of Hydrx.  

The Aphria Secured Debenture – The “Material Contract” 

14.  On August 14, 2017, Hydrx reached an agreement with Aphria Ltd. 

(“Aphria”) for a subscription agreement which included a senior, secured 

convertible debenture with a face principal amount of $11.5 million (the “Aphria 
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Secured Debenture”).  The Aphria Secured Debenture creates a first charge on all 

of the assets of Hydrx.  

15. At all material times, the Aphria Secured Debenture was a material 

contract of Hydrx, if not the only material contract of Hydrx.  

16. The Aphria Debenture when into payment default during 2019.  At 

present, with accumulated interest, the amount of debt owing is approximately $15 

million.   

Cobra Acquires the Material Contract  

17. On July 28, 2020, Cobra Ventures Inc. (“Cobra”), entered into an 

agreement with Aphria to take an assignment of the Aphria Secured Debenture for 

a purchase price of $5 million.  

18. Cobra completed the acquisition of the Aphria Secured Debenture on 

October 1, 2020.  

19. On October 1, 2020, Cobra was owned as to 50% by Richard Goldstein 

(“Goldstein”) through his company, 2775361 Ontario Inc. (“277 Ontario”), and 

50% by World Class Extractions Inc. (“WCE”), a public company.  

20. During the period from July of 2020 through October of 2020, 

Goldstein and WCE made repeated representations to the Appellant that they 
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intended to refinance and strengthen the balance sheet of Hydrx by converting the 

bulk of the indebtedness owing under the Aphria Secured Debenture to common 

share equity in Hydrx thereby leaving the existing Hydrx shareholders with a 

continuing 30% equity interest in Hydrx.  

21. The principal elements of these representations were set forth in a 

written summary given to the Appellant in late July of 2020 (the “July Plan”).  

22. On September 6, 2020, all but one of the directors of Hydrx resigned 

when the D&O insurance carrier refused to extend coverage. The only remaining 

director of Hydrx was the Appellant, Dominic Serafino (“Serafino”).  

23. On October 23, 2020, Goldstein became a director of Hydrx as did a 

representative of WCE named Rosy Mondin (“Mondin”).   

24. During December of 2020, the principals of Cobra had a falling out 

over how to implement the July Plan.  

25. The Cobra corporate divorce was finalized in January of 2021 with 

Goldstein’s company acquiring the 50% interest of WCE in Cobra (the “Cobra 

Buyout Transaction”) that he did not previously own for a purchase price of $2.5 

million.  
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26. Mondin resigned from the board of Hydrx upon completion of the 

acquisition transaction leaving a “deadlocked” board consisting of Serafino and 

Goldstein.  

The Cobra Buyout Transaction  

27. Following the completion of the Cobra Buyout Transaction, Goldstein, 

through 277 Ontario became a 90% shareholder of Cobra, and, as a consequence, 

the predominant indirect owner of the Aphria Secured Debenture.  

28. The net effect of the Cobra Buyout Transaction was that Goldstein 

acquired through 277 Ontario an aggregate 90% indirect interest in the Aphria 

Secured Debenture, being an additional 40% increase in such interest after he 

became a director of Hydrx.   

29. The transactions undertaken by Goldstein to acquire and increase his 

indirect interest in the Aphria Secured Debenture are irrelevant from the standpoint 

of section 120 of the CBCA applicably until he made the decision to cause Cobra to 

realize upon the assets of Hydrx and by doing so to profit from his interest.  

Steps To Realize on Aphria Secured Debenture  

30. Following completion of the Cobra Buyout Transaction, Goldstein took 

active steps to cause Cobra to realize on the Aphria Secured Debenture.  
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31. Specifically, on December 22, 2020, he directed Cobra to make demand 

for payment from Hydrx and to issue the requisite Notice of Intention to Enforce 

Security.  He also took active steps in his capacity as a director of Hydrx to frustrate 

the ability of Hydrx to protect itself from the realization process. Specifically, after 

causing Cobra to demand payment from Hydrx and while a director of Hydrx, 

Goldstein (i) refused to file the requisite renewal application for the Cannabis Excise 

Tax license which is required for Hydrx to legally sell cannabis product; and (ii) 

attempted to transfer the Hydrx Health Canada cannabis license to Cobra.  

32. At no time from and after his appointment as a director of Hydrx did 

Goldstein ever comply with section 120 of the CBCA. He gave no disclosure to any 

of the corporation, the directors or the shareholders of Hydrx of his intention to profit 

from his indirect contractual relationship with Hydrx through his substantial 

ownership interest in Cobra (being the owner of the Aphria Secured Debenture) nor 

did he obtain approval from either the independent board or the shareholders of 

Hydrx that is the statutory precondition to profit from such relationship.  

The CCAA Proceedings  

33. The remaining stakeholders of Hydrx were desirous of taking the 

necessary steps to protect Hydrx from Goldstein’s predatory behaviour. However, 
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given the deadlocked nature of the board, Hydrx was not in a position to make an 

Application for CCAA protection.  

34. Accordingly, in March of 2021, the CCAA proceedings were 

commenced by the Appellant as an “interested person” under section 11 of the 

CCAA due to the deadlocked board of directors.  

35. On March 22, 2021, the Honourable Justice Hainey granted protection 

to Hydrx under the CCAA (the “Initial Order”).  The Initial Order: 

(a) Declared the Appellant as a “person interested in the matter” 

under section 11 of the CCAA; 

(b) was granted on a without notice and urgent basis; 

(c) a stay of proceedings was granted until and including April 1, 

2021 (the “Stay Period”).  

36. Schwartz Levitsky Feldman Inc. was appointed as monitor under the 

Initial Order (the “Monitor”).   

37. Subsequent to the granting of the Initial Order, Goldstein was served 

with the CCAA application materials, including the supporting affidavit which sets 

out all of the Appellant’s allegations against Goldstein.   
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Amended and Restated Initial Order

38. On March 31, 2021, the Appellant sought and was granted an amended 

and restated initial Order (the “Amended and Restated Initial Order”) extending 

the Stay Period to and including May 3, 2021 (the “Extended Stay Period”).  

39. The Extended Stay Period was granted, in part, on the basis that Hydrx 

had sufficient liquidity to finance operations and the CCAA proceedings.  

Further Extension of Stay Period, Court Approved SISP & CRO 

40. On April 30, 2021, the Appellant sought and was granted an order 

extended the Extended Stay Period to and including July 30, 2021 (the “Further 

Extended Stay Period”).   The Further Extended Stay Period was granted, in part, 

on the basis that Hydrx had sufficient liquidity to fund its obligations up to and 

including the Further Extended Stay Period.  

41. On April 30, 2021, the Monitor sought and was granted an order: 

(a) Appointing Macpherson & Associates Inc. as the chief 

restructuring officer of Hydrx (the “CRO”).  The Monitor sought 

the appointment of the CRO in part due to the deadlocked Hydrx 

board of directors;  
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(b) Approving a sale and investment solicitation process (the 

“SISP”).  

The SISP  

42. The determination of Cobra’s rights in respect of its alleged claim was 

a gating issue for the purpose of determining rights in the court sanctioned SISP.   

43. As part of the court sanctioned SISP, the Monitor sought a process to 

be followed to determine the amount, if any, owing to Cobra, together with any 

issues impacting the ability to credit-bid Cobra’s claim as part of the SISP.  The 

SISP order provides as follows: 

“Redemption of Secured Debt and Filing of CCAA Plan of Arrangement 

12. Within 29 days of the Cobra Claim Decision becoming final, the 
Companies shall have the right to redeem the secured debt owing to Cobra As 
established by the Cobra Claims Decision and any appeals therefrom (the 
“Cobra Secured Debt”). 
 
13. Upon payment of the Cobra Secured Debt in readily available funds, 
Cobra shall, at the sole option of the Companies, either discharge its security 
interest in the Property of the Companies or assign the same to a third party 
as directed by the Companies.  For greater certainty: the form of any 
assignment of security shall be on an “as is, where is” basis with no recourse 
to Cobra, and to avoid or reduce a potential residual security interest in favour 
of Windsor Private Capital Limited Partnership (“Windsor”) in the assets of 
Hydrx, the first funds payable by Hydrx as part of its redemption of the Cobra 
Secured Debt shall be paid directly to Windsor up to the extent of any 
indebtedness owing by Cobra to Windsor, in the event that Windsor continues 
to hold a security interest in the assets of Hydrx at the time of such redemption 
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payment.  The quantum of any such payment to Windsor by Hydrx shall 
reduce on a dollar for dollar basis any indebtedness owing by Hydrx to Cobra 
in respect of the Cobra Secured Debt.” 
 

No Independent Board or Shareholder Approval of Material Transaction 

44. The Aphria Secured Debenture is a material contract of Hydrx.  The 

assignment of the Aphria Secured Debenture to Cobra is a material transaction 

within the scope of section 120 given the substantial equity interest of Goldstein in 

Cobra.  Under subsection 120(7) of the CBCA, Goldstein is prohibited from 

realizing a profit from a contract or transaction with Hydrx as he did not: 

(a) Make formal disclosure of his indirect interest in the Aphria 

Secured Debenture; 

(b) He did not obtain approval from the board of directors or 

shareholders to profit from such interest in the Aphria Secured 

Debenture. 

45. The decision by Goldstein to cause Cobra to realize upon the Aphria 

Secured Debenture rather than proceeding with the July Plan was designed to solely 

benefit Goldstein and Cobra at a time when Goldstein had a clear fiduciary and 

statutory duty to Hydrx. 
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46. It is immaterial whether Aphria or WCE sold their respective interests 

in the Aphria Secured Debenture at less than market price or whether these parties 

suffered a loss.  The material question to be addressed is whether a director of Hydrx 

is entitled to profit from his interest in a corporation that took an assignment of a 

material contract of Hydrx, namely, the Aphria Secured Debenture. The purpose of 

section 120 of the CBCA is to impose upon a director a certain statutory pre-

conditions to the ability to profit.  Such pre-conditions were not met.  

The June 30, 2021 Motion  

47. By way of motion commenced by Cobra and heard on June 30, 2021, 

Cobra sought: 

(a) An order declaring and confirming that the indebtedness owing 

by Hydrx to Cobra is in the approximate amount of $15 million; 

(b) Cobra is entitled to credit bid up to the full amount of the Cobra 

secured indebtedness, including in the SISP.   

48. The Appellant opposed the relief sought by Cobra on the basis that 

Goldstein and Cobra ought to be prohibited from profiting from the Aphria Secured 

Debenture and requiring Goldstein and Cobra to account to Hydrx for any profit or 

gain realized as a result of Cobra’s acquisition of the Aphria Secured Debenture.   
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49. The Honourable Justice Wilton-Siegel denied the relief sought by the 

Appellant on the basis that section 120 of the CBCA was not triggered as there was 

no material contract or transaction directly with Hydrx. By way of endorsement 

dated June 30, 2021, His Honour endorsed as follows:   

For written reasons to follow, the order sought by Domenico Serafino as set 

out in his Factum dated June 29, 2021 in this proceeding at paragraph 97 is 

denied in its entirety.   

50. By way of endorsement dated July 12, 2021, His Honour released the 

written reasons which provide, in part, as follows:  

First, and most importantly, I do not think that it is correct that any 

transactions involving the Debenture, or the assignment of the Debenture, 

constitute transactions with HydRx for the purposes of x. 120.  Section 120 

pertains to contracts or transactions “with the corporation”.  None of the 

Rydan Loan Transaction, the Windsor Loan Transaction and the Cobra Buy-

Out Transaction constituted such a contract or transaction. (At paragraph 28 

of His Honour’s Endorsement); and 

…Because the transactions by which Goldstein indirectly acquired his 90% 

interest in the Debenture were between Cobra and Aphria in respect of the 

Aphria Transaction, and between Goldstein and Chamberland in respect of 
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the Cobra Buy-Out Transaction, any “profit” that Cobra might make on the 

redemption of the Debenture was at the expense of Aphria and Chamberland, 

respectively, who will have sold their interests in the Debenture at less than 

market price. There is no sense in which any such “profit” will be realized at 

the expense of Hydrx. (At paragraph 43 of His Honour’s Endorsement) 

51. The above conclusions misapprehend the policy intention of section 

120. Specifically, section 120 is intended as a statutory safeguard to preclude a 

director from profiting in respect of any interest such director has in a contract to 

which the corporation is a party - unless the statutory preconditions of disclosure and 

approval have been satisfied.  

The Proposed Appeal 

52. The Appellant seeks leave to appeal the decision of the Honourable 

Justice Wilton-Siegel.  The proposed appeal raises serious issues about the 

interpretation, purpose and scope of section 120 of the CBCA, including what 

constitutes a material contract or transaction with a corporation under the statute.    

53. The Honourable Justice Wilton-Siegel applied a strict reading of 

section 120 of the CBCA, namely that the any interest in a material contract or 

transaction needs to be a contract or transaction directly with the corporation.  His 

Honour erred in this strict reading of the plain language of section 120 of the CBCA. 
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54. The words under section 120 of the CBCA are to be read in their entire 

context and in their grammatical and ordinary sense harmoniously with the scheme 

of the CBCA, the object of the CBCA, and the intention of Parliament.  The policy 

behind section 120 of the CBCA is to identify those situations in which a director’s 

ability to consider, fairly and effectively, the corporation’s interest may be inhibited 

by self-interest.  In 2001, the section was amended to add the term transaction to 

broaden the coverage of section 120 and clarify the extent of the section’s application 

by requesting identification of interests which extend beyond those resulting from 

material contracts.  The Honourable Justice Wilton-Siegel erred in failing to read 

section 120 of the CBCA harmoniously with the scheme and object of the CBCA 

and intention of Parliament. 

55. Section 64 of the Legislation Act, 2006, S.O. 2006, c 21, Sch F, requires 

that every act shall be interpreted as being remedial and shall be given such fair, 

large, and liberal interpretation as best ensures the attainment of its objects.  The 

Honourable Justice Wilton-Siegel failed to interpret section 120 as being remedial 

and failed it give it a fair, large and liberal interpretation.   

56. The policy behind section 120 of the CBCA is one of protection for a 

corporation from the actions of a director who seeks to benefit himself at the expense 

of the corporation.  
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57. To accept the position that section 120 of the CBCA is only triggered 

where the material contract/transaction is directly with the corporation will only 

allow any other director to do exactly what Goldstein has done with no consequence: 

use a separate corporation (Cobra) as a tool to gain an interest in and profit by a 

material contract (the Aphria Secured Debenture) of a company.  That was surely 

not the intention of Parliament when it enacted section 120 of the CBCA and 

subsequently expand the statutory scope to include material transactions as well as 

material contracts.  

Prima Facie Meritorious  

58. The proposed appeal is prima facie meritorious.  The Honourable 

Justice Wilton-Siegel erred in his statutory interpretation of section 120 of the 

CBCA.   Specifically, the learned judge erred by failing to recognize that the 

provisions of section 120 require a director to disclose any interest in a material 

contract or transaction such a director has with the corporation whether directly or 

indirectly by way of a material interest in a counter-party to such a contract or 

transaction with the corporation of which he is a director.  

59. In the case at bar, Goldstein was a director and controlling mind of 

Cobra when Cobra acquired the most material contract in the corporate history of 

Hydrx. He was subsequently both a director of Cobra and Hydrx at the time of the 
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Cobra Buyout Transaction which resulted in Goldstein significantly increasing his 

ownership interest in Cobra and thereby his indirect interest in the Aphria Secured 

Debenture. He was a director at the time that the decision was made to abandon the 

July Plan and simply realized on the Aphria Secured Debenture for personal benefit.  

60. When Goldstein made the decision to have Cobra realize upon the 

assets of Hydrx under the Aphria Secured Debenture for personal profit, the statutory 

safeguards built into section 120 of the CBCA were triggered.  Specifically, in order 

to profit from a contract or transaction involving Hydrx (in this case as a co-party 

with Cobra in its capacity as an assignee of Aphria), Goldstein needed to satisfy the 

statutory pre-conditions of disclosure and consent.  He did not.  

61. Section 120 provides a statutory precondition to a director from 

profiting from a material contract. Goldstein neither disclosed his material interest 

nor obtained the statutorily required consent from the independent board of Hydrx 

or its shareholders.  

62. Section 120 is equally applicable to (i) contracts entered into directly 

by the fiduciary with the corporation and (ii) contracts originally entered into by a 

third-party with the corporation and subsequently acquired by a fiduciary on 

advantageous terms. A director cannot serve two masters under a contract, regardless 

of the manner in which the director becomes the counter-party to the contract. 
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63. The concept of “profit” should be given its normal meaning. There is 

no less “profit” accruing to a director by virtue of the fact that the wording in the 

pre-existing contract acquired by that director has not changed. 

64. The conclusion that if a director acquires a pre-existing contract with 

the corporation “nothing has changed” is a misperception.  Something very 

fundamental has changed, a director is now a counter-party to a material contract of 

the corporation.  That director can actively pursue all benefits of that contract while 

remaining a director of the corporation and utilizing his or her fiduciary office to 

further the pursuit of personal profit under that contract with the corporation.  This 

is entirely inconsistent with the purpose and intent of section 120 and the common 

law that preceded it.  

65. If a director can acquire a pre-existing contract and actively pursue 

remedies and profit thereunder without any obligation to account to the corporation 

then there can be no basis for insisting that the director disclose his/her interest in 

the contract. This concept is entirely foreign to the current and historical regime for 

fiduciary fulfillment. 

66. Goldstein became a director of his own volition. He concluded that it 

was in his commercial interests to do so. After becoming a director, his rights and 

obligations as a counter-party to contracts with Hydrx changed irrevocably.  He 

could no longer pursue risk mitigation and profit maximization in respect of that 

171



23

contract without limitation. Section 120 and the historical regime for fiduciary 

fulfillment are admittedly a “blunt instrument”. It is quite impossible to parse out 

circumstances in which the law should allow some degree of profitability in 

contractual relations between fiduciaries and corporations or other estates. As a 

result, the law has consistently enforced a fundamental rule – no profit under any 

circumstances.  

67. The integrity of the capital markets requires that purchasers of distress 

debt instruments be able to rely on those instruments in accordance with their terms. 

The case at hand is based upon an admittedly unusual fact situation, involving as it 

does the acquisition of a distress debt instrument by a director of the debt issuer. 

Traditional holders of distress debt instruments universally avoid assuming fiduciary 

obligations in respect of the underlying debtor for the simple reason that doing so 

would restrict the pursuit of remedies and profit under the debt instrument. Requiring 

directors to comply with the rules applicable to all fiduciaries and all contracts 

(including debt instruments) will have no impact on the trade in distress instruments 

in the capital markets generally. 

68. In concluding that a director can acquire a controlling interest in a pre-

existing material contract of a corporation without complying with section 120, the 

learned justice has created a new exception to the historic position that fiduciaries 

cannot, in any circumstance, profit from the estates or corporations to which their 
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fiduciary obligation is owed. The learned judge made a fundamental error in law. 

This error in law, if allowed to stand, would have implications far beyond 

bankruptcy and insolvency proceedings as it goes to the very root of the Canadian 

law of fiduciary fulfillment. In addition, in the instant case, it is the most important 

issue in the CCAA proceedings as it defines the amount owing by the corporation to 

the director under a secured debenture that is material in amount. 

Issues are Significant  

69. The proposed appeal raises issues of significance to the practice and 

business community.   

70. The learned judge concluded that Section 120 did not apply to the case 

at bar. The learned judge’s reasoning appears to be that the acquisition of a pre-

existing contract (in this case the Aphria Secured Debenture) is not a material 

contract or material transaction relating to Hydrx because the steps taken to acquire 

that pre-existing contract did not involve Hydrx. Instead, the steps involve a director 

of Hydrx and one or more third-parties. 

71. The learned judge reaches this conclusion notwithstanding the fact that 

the true subject matter of the acquisition is the Aphria Secured Debenture. The 

Aphria Secured Debenture is a material contract of Hydrx within the intended scope 
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of section 120 of the CBCA. In fact, it is the most material contract of Hydrx in its 

corporate history. 

72. After Cobra acquiring its 100% interest in the Aphria Secured 

Debenture for a total cost of $5 million, Goldstein was both the mind and 

management and principal owner of Cobra (and therefore the Aphria Secured 

Debenture) and a director of Hydrx. His cost of acquisition of the Aphria Secured 

Debenture is $5 million. The face value of the Aphria Secured Debenture is 

approximately $15 million. His potential profit from the Aphria Secured Debenture 

is a straightforward calculation - $10 million. As the indirect owner of the Aphria 

Secured Debenture he is entirely focused on mitigating the risk of loss and 

maximizing the chance of profit from the ownership of the Aphria Debenture. The 

pursuit of that undertaking is entirely adverse in interest to Hydrx. At the same time, 

he is a director of Hydrx and charged with the responsibility of putting Hydrx’s 

interest ahead of all others. This is precisely the position of fundamental conflict that 

Section 120 and the preceding body of common law is designed to eliminate. One 

cannot serve two masters in a contractual relationship no matter how that 

relationship arose. 

73. The implication of the learned judge’s ruling creates fertile ground for 

mischief. Every pre-existing service agreement, supply agreement, joint venture 

agreement, co-tenancy agreement, lease agreement, debt instrument etc. etc. entered 
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into by a corporation with an arm’s length third-party can now be acquired by 

incumbent directors of the corporation through intermediary corporations, possibly 

at advantageous prices or on advantageous terms. Those directors can then pursue 

risk mitigation and profit maximization under a contract with the corporation while 

still being a director and bound to place the corporation’s interests above all others. 

 

74. In the ordinary course of business, such mischief may be addressed by 

recourse to the other areas of statutory redress under the CBCA, such as a claim in 

oppression.  However, when dealing with a secured debt instrument, and the 

remedies available to a creditor thereunder, the ability of the debtor corporation to 

defend itself against a conflicted miscreant director is limited and the practical reality 

is any recourse to an oppression or other claim may ultimately provide some 

recovery for stakeholders but it will not protect the corporation.   

 
75. Goldstein acquired 50% of his interest in the Aphria Secured Debenture 

on October 1, 2020. He became a director of Hydrx on October 23, 2020. Subsection 

120 (2) (d) specifically applies to this situation. A director who has an interest in a 

material contract of the corporation (in this case the Aphria Debenture) prior to 

becoming a director and who then becomes a director is required to comply with 

Section 120 in respect of that contract. 
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76. Goldstein, through Cobra, acquired the remaining 50% of his interest 

in the Aphria Secured Debenture, from WCE, in January 2021. This acquisition of 

an interest in a material contract of Hydrx should clearly fall within Section 120. 

 
77. The obligations under Section 120 are applicable only to directors of a 

corporation. All other third parties are unrestrained in their contractual dealings with 

corporations and may pursue profit from those contracts without limitation. 

 
78. Both Goldstein and Mondin requested appointment as directors of 

Hydrx. Regardless of their reasons for becoming directors of Hydrx, once they 

accepted the appointment as directors their rights and obligations as counter-parties 

to contracts with Hydrx change irrevocably. They could no longer pursue risk 

mitigation and profit maximization in respect of that contract without limitation. 

79. Once the July Plan was abandoned and Goldstein, through Cobra, 

acquired the 100% interest in the Aphria Secured Debenture, Goldstein remained 

constrained by his obligations as a director. Goldstein had no obligation to impose a 

loss upon himself as the counter-party to the Aphria Secured Debenture. However, 

he is constrained in his ability to “profit” as a counter-party to that contract by long 

established common law as codified in the provisions of Section 120. 
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80. Under Section 120, once Goldstein abandoned the July Plan and 

proceeded to maximize his personal profit from the Aphria Debenture by simply 

realizing on the instrument and retaining the net proceeds above $5 million, he was 

obliged to strictly comply with the provisions of Section 120 which require: 

(a) Formal written notice of the “nature and extent of the interest in” 
the Aphria Secured Debenture – which “nature and extent” 
would have included disclosure of the intent to realize on the 
instrument and retain the “profit” for his personal benefit; and 

 
(b) Seeking express consent from the independent directors or the 

shareholders of Hydrx allowing him to retain any profit from 
such realization for his personal advantage. 

 
Goldstein did neither. He took no steps whatever to comply with Section 
120. 

 
81. Goldstein, as a counter-party to a material contract (the Aphria Secured 

Debenture) with a corporation in which he is a director (Hydrx) cannot profit from 

his interest in that material contract without full compliance with Section 120.  

 
82. Goldstein’s motives or intentions in becoming a director of Hydrx are 

not relevant to the determination of his rights and obligations as a counter-party to a 

material contract of Hydrx. He gave up his right to unrestrained pursuit of profit with 

respect to that contract that is otherwise available to third-parties, once he accepted 

his appointment as a director of Hydrx.   
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83. The fact that the material contract was a pre-existing contract of Hydrx 

and that Goldstein acquired the contract from a third-party does not relieve him of 

his most fundamental fiduciary obligation. He cannot profit from being a counter-

party to a material contract with Hydrx while being a director. To rule otherwise 

would undermine the entire framework controlling fiduciary conflicts of interest and 

create multiple pathways for abuse. 

84. The Appellant requests leave to appeal the order of the learned judge 

be granted to allow this issue of fundamental importance to be heard by the Court of 

Appeal. 

No Undue Delay or Hindrance 

 
85. The proposed appeal will not unduly hinder the progress of the 

proceedings.  In fact, the SISP order contemplates Cobra claims process and the 

proposed appeal will not hinder the restructuring.  

86. The CCAA orders including the granting the Stay Period, Extended 

Stay Period, and Further Extended Stay Period have allowed Hydrx to commence 

and continue re-start operations.   

87. Each of the stay periods were granted on the basis that Hydrx had 

sufficient liquidity to fund its obligations and costs of the CCAA proceedings. 
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88. As it currently stands, Hydrx is forecast to have sufficient liquidity to 

fund its obligations and the costs of the CCAA proceedings through the end of the 

Further Extended Stay Period.  

89. It is anticipated that an extension of the Further Extended Stay Period 

will be sought to implement either a conventional restructuring under the CCAA as 

desired by the Appellant or a sale under the SISP.    

90. Rule 61.03.1 of the Rules of Civil Procedure. 

91. Section 6(1)(b) of the Courts of Justice Act, R.S.O. 1990, c.C.43. 

92. Section 120 of the Canada Business Corporations Act. 

93. Such further and other grounds as the lawyers may advise. 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing 

of the Motion: (List the affidavits or other documentary evidence to be relied on) 

(a) Affidavits of Domenico Serafino.  

(b) Affidavits of Richard Goldstein. 

(c) Transcript. 
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(d) Endorsement of the Honourable Justice Wilton-Siegel dated June 

30, 2021. 

(e) Endorsement of the Honourable Justice Wilton-Siegel dated July 

12, 2021; 

(f) Such further and other evidence as the lawyers may advise and 

this Honourable Court may permit. 

July 14, 2021 
 
MINDEN GROSS LLP 
Barristers and Solicitors 
2200 - 145 King Street West 
Toronto, ON  M5H 4G2 
 
Raymond M. Slattery (LSO# 20479L) 
rslattery@mindengross.com  
Tel:  416-369-4149 
 
Sepideh Nassabi (LSO# 60139B) 
snassabi@mindengross.com
Tel:  416-369-4323 
 
Lawyers for the Appellant 
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TO: PALIARE ROLAND ROSENBERG ROTHSTEIN LLP
Barristers & Solicitors  
155 Wellington Street West, 35th Floor 
Toronto, ON  M5V 3H1 
 
Jeffrey Larry (LSO# 44608D) 
Email: Jeff.Larry@paliareroland.com
Tel: 416-646-4330

Massimo (Max) Starnino (LSO# 41048G) 
Email: Max.Starnino@paliareroland.com
Tel: 416-646-7431

Lawyers for the Monitor, Schwartz Levitsky Feldman Inc. 

AND TO: SCHWARTZ LEVITSKY FELDMAN INC.  
2300 Yonge Street 
Suite 1500, Box 2434 
Toronto, ON M4P 1E4 
 
Alan Page  
Email: alan.page@slf.ca  

Monitor of Hydrx Farms Ltd., Cannscience Innovations Inc. and 
Scientus Pharma Inc.  

AND TO: CASSELS BROCK & BLACKWELL LLP 
Scotia Plaza, 40 King St. W, Suite 2100 
Toronto, ON  M5H 3C2 
 
Joseph J. Bellissimo 
Email: jbellissimo@cassels.com
Tel: 416-860-6572 

Ben Goodis 
Email: bgoodis@cassels.com  
Tel: 416-869-5312 

Lawyers for Cobra Ventures Inc.  
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AND TO: ALPINE SPECIALTY CHEMICALS LTD.   
9 City View Drive 
Etobicoke, ON  M9W 5A5 
 
Doug Grills  
Email: douggrills@alpinechem.com

AND TO: MERCEDES BENZ
2680 Matheson Blvd. E, Suite 500
Mississauga, ON  L4W 0A5 
 
Email: mbf@daimler.com  

AND TO: WINDSOR PRIVATE CAPITAL INC.
28 Hazelton Ave., Suite 200 
Toronto, ON  M5R 2E2 

John P. Cundari  
Email: john.cundari@windsorgp.com  

AND TO: RYDAN FINANCIAL INC. 
26 Imperial St. 
Toronto, ON M5P 1C2 

Stan Schwartz  
Email: rydanfinancial@gmail.com  
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AND TO: CANADA REVENUE AGENCY 
c/o Department of Justice Ontario Regional Office 
120 Adelaide Street West, Suite 400  
Toronto, ON  M5H 1Tl 

Diane Winters 
Tel: 647-256-7459 
Fax: 416-973-0810 
Email: diane.winters@justice.gc.ca  

Lawyers for the Canada Revenue Agency 

AND TO: HEALTH CANADA 

Robyn Blom 
License Management, Licensing and Security Division 
Controlled Substances and Cannabis Branch 
 
Email: robyn.blom@canada.ca 
Tel: 343-542-3786 

Email: HC.licensing-cannabis-licences.SC@canada.ca  

CSCB Litigation / Litige DGSCC (HC/SC) 

Email: hc.cscblitigation-litigedgscc.sc@canada.ca  

AND TO: MINISTRY OF FINANCE (ONTARIO)
Legal Services Branch 
777 Bay Street, 11th Fl.  
Toronto, ON  M5G 2C8 

Insolvency Unit  
Email: Insolvency.unit@ontario.ca  
Steven Groeneveld
Email: steven.groeneveld@ontario.ca
Leslie Crawford 
Email: leslie.crawford@ontario.ca  
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AND TO: SCARFONE HAWKINS LLP
One James Street South, 14th Floor 
P.O. Box 926, Depot 1 
Hamilton, ON  L8N 3P9 
 
Michael J. Valente (LSO# 23925R) 
Tel: 905-523-1333 
Email: mvalente@shlaw.ca

Colleen Yamashita (LSO# 51468H) 
Tel: 905-523-1333 
Email: cyamashita@shlaw.ca

Lawyers for the creditor, C-Tech Innovation Ltd.  

AND TO: GEORGE WAGGOT PROFESSIONAL CORPORATION
One University Avenue, Third Floor 
Toronto, ON  M5J 2P1 
 
George Waggot (LSO# 48753E) 
Tel: 416-477-6894 
Email: george@georgewaggott.com

Lawyers for Mark Fletcher 

AND TO: SAMFIRU TUMARKIN LLP 
Barristers & Solicitors 
350 Bay Street, 10th Floor 
Toronto, ON  M5H 2S6 
 
Mackenzie Irwin (LSO# 75524D) 
Tel: 416-861-9065 
Email: Mackenzie.Irwin@stlawyers.ca  

Lawyers for Peter B. Sampson and Bernhard Pohlmann-Eden 
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AND TO: Nisarg Munshi (LSO# 55321V) 
400 Michener Road, Unit #3 
Guelph, ON  N1K 1E4 

Tel: 416-360-7733 ext. 280 
Email: Nisarg.Munshi@benefact.ca  

Lawyer for RSG Revenue Services Group Inc.  

AND TO: NATHANSON, SCHACHTER & THOMPSON LLP 
Suite 750 – 900 Howe Street
Vancouver, BC  V6Z 2M3 
 
Karen Carteri 
Tel: 604-662-8875 
Email: kcarteri@nst.ca  

Emily Hansen 
Tel: 604-558-8991 
Email: ehansen@nst.ca

Lawyers for Zidane Capital Corp.  

AND TO: ANDRIESSEN & ASSOCIATES 
Business Lawyers 
101-703 Evans Avenue 
Toronto, ON  M9C 5E9 

Murray Brown (LSO# P03323)  
Tel: 416-620-7020 ext. 24 
Email: mbrown@andriessen.ca

Lawyers for G4S Secure Solutions (Canada) Ltd.  
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AND TO: GARFINKLE BIDERMAN LLP
Barristers & Solicitors 
1 Adelaide Street East, Suite 801 
Toronto, ON  M5C 2V9 

Shimmy Posen  
Tel: 416-869-7612 
Email: sposen@garfinkle.com

AND TO: MACPHERSON & ASSOCIATES INC.  
150 Ferrand Dr. 
North York, ON  M3C 3E5 

Jim MacPherson  
Email: jim@macphersonassociates.com  
Tel: 416-520-7155 

AND TO: DICKINSON WRIGHT LLP 
199 Bay Street, Suite 2200 
Commerce Court West 
Toronto, ON  M5L 1G4 

David P. Preger 
Email: dpreger@dickinsonwright.com  
Tel: 416-646-4606 

Lisa S. Corne 
Email: lcorne@dickinsonwright.com  
Tel: 416-646-4608 

Litigation Lawyers for Cobra Ventures Inc.  
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AND TO: NORTON ROSE FULBRIGHT CANADA LLP
222 Bay Street, Suite 3000, P.O. Box 53 
Toronto, ON  M5K 1E7 

Jeremy Devereux 
Email: jeremy.devereux@nortonrosefulbright.com 
Tel: 416-216-4073

Lawyers for Jacob Securities  
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This is Exhibit “I” referred to 

in the Affidavit of 

Domenico Serafino 

Sworn this 20th  

day of July, 2021. 

  

   A Commissioner for Taking Affidavits 
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INDEMNITY AGREEMENT 

DATE: April 8, 2021 

TO: Hydrx Farms Ltd. Indemnitee

AND TO: SCHWARTZ LEVITSKY FELDMAN INC., in its capacity as the Monitor of 

FROM: Domenico Serafino Indemnitor ) 

RE:  In the mater of the , R.S.C. 1985, c. C-
36, as amended , and in the matter of the plan of compromise or 
arrangement of the Indemnitee, CannScience Innovations Inc., and Scientus 

WHEREAS the Applicant is subject to proceedings under the CCAA pursuant to an 
Initial Order issued Court March 22, 2021, and 
an Amended and Restated Initial Order issued by the Court on Amended and 
Restated Initial Order

AND WHEREAS pursuant to the Amended and Restated Initial Order, the Court granted 
a broad stay of proceedings in favour of the Applicant, which stay of proceeding is effective 
from March 22, 2021 through to and including May 3, 2021 and which stay of proceeding may 
be extended by further Order of the Court Stay Period

AND WHEREAS the Indemnitor has agreed to indemnify the Indemnitee in respect of:
(i) any repair costs ( Costs incurred by the Indemnitee specifically relating to the use
of the Equipment (as defined herein) during the period of March 31, 2021 through the remainder
of the Stay Period Indemnity Period ; and (ii) any Operating Losses (as defined herein)
incurred by the Indemnitee during the Indemnity Period, 
the Indemnity Period as provided herein.

NOW THEREFORE, in consideration of the mutual covenants, terms, and conditions 
set forth herein, and for other good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties agree as follows: 

1. The Indemnitor shall indemnify and hold harmless the Indemnitee from and against all
costs of repairs arising direc s use of the Equipment during
the Indemnity Period where such costs of repairs are not otherwise reimbursed to the
Indemnitee under warranty or subject to insurance coverage. In the event repair costs are
incurred as a result of the action or inaction of a third party, and the Indemnitee has a
claim against such third party for such damages, the Indemnitor shall have a right of
subrogation.  For the purposes of this Indemnity Agreement, Equipment  shall mean all
equipment owned by the Indemnitee and used in connection with the ordinary course of
its business operations.
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2. The Indemnitor shall indemnify and hold harmless the Indemnitee from and against all 
Operating Losses incurred by the Indemnitee during the Indemnity Period.  For purposes 
of this Indemnity Agreement, Operating Losses  shall mean the extent, if any, to 
which: (i) the operating expenses plus costs of goods sold of the Indemnitee exceed (ii) 
the revenue generated by the Indemnitee, all as determined by the Monitor in its sole 
discretion, during the Indemnity Period.  In determining the operating expenses and costs 
of goods sold, the Monitor will take into account, without limitation, those costs and 

 

3. The Indemnitor shall not be obligated to indemnify the Indemnitee under Sections 1 and 
2 of this Indemnity Agreement in respect of any Repair Costs or Operating Losses 
incurred by the Indemnitee outside of the duration of the Indemnity Period.  

4. The Indemnitor may provide notice, in writing by email, to the Indemnitee and the 
Monitor of his intention to end the Indemnity Period.  After receiving such notice, the 
Indemnity Period shall end upon Hydrx and the Monitor confirming, in writing, both 
acting reasonably, that all of the following conditions have been satisfied to its 
satisfaction:  

a. Hydrx has no continuing contractual obligations in respect of production for 
production to any third party; 

b. all pro  ceased; and 

c.  and all equipment that was used during the Indemnity Period has 
been cleaned to a reasonable commercial standard and in compliance with applicable 
regulations. 

5. This Indemnity Agreement shall be binding upon and enure to the benefit of the 
Indemnitor and Indemnitee, and their respective successors and assigns. 

6. No waiver by any party of any of the provisions hereof is effective unless explicitly set 
forth in writing and signed by the party so waiving.  

7. This Indemnity Agreement and all matters arising out of or relating to this Indemnity 
Agreement shall be governed by and construed in accordance with the laws of the 
Province of Ontario, and the federal laws of Canada applicable therein. 

 

[SIGNATURE PAGE FOLLOWS] 
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Cost of Goods Sold 
 
Primary Packaging 
Primary Packaging Label  
Excise Label 
SHRINK 
THC Label 
Non cannabis ingredients, if applicable 
Distillate sourced from other LPs 
Shipping 
Labour for Filling and Packing  
Secondary Packaging Label 
Secondary Container 
Pack and ship labour 
Shipping Master Container 
Pallets 
Lab Testing 
 
 
Operating Expenses 
 
Insurance 
Electricity 
Natural Gas 
Property Tax 
Water/Sewer 
Security Monitoring 
Software License 
Pest Control 
Licensing Fees 
Urgent Maintenance 
Preventative Maintenance 
PPE/Cleaning 
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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED 
 
AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER OF A PLAN OF COMPROMISE OR 
ARRANGEMENT OF HYDRX FARMS LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA INC. 

 
     Court File No. CV-21-00659187-00CL 
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 COMMERCIAL LIST  
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(Returnable July 26, 2021) 

 
  MINDEN GROSS LLP 

 145 King Street West, Suite 2200 
 Toronto ON  M5H 4G2 
 
 Raymond M. Slattery (LSO# 20479L) 
 Tel:  416-369-4149  
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    Sepideh Nassabi (LSO# 60139B) 
 Tel:  416-369-4323 
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