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Court File No. CV-21-00659187-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES" CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS
LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA
INC.

Applicant

NOTICE OF MOTION

The Applicant will make a motion to the court at 11:00 AM on Tuesday,
October 26, 2021, or as soon after that time as the motion can be heard by way of
judicial video conference via Zoom due to the COVID-19 pandemic, at Toronto,

Ontario.

PROPOSED METHOD OF HEARING: The Motion is to be heard

[ ] 1in writing under subrule 37.12.1(1) because it is [insert on consent,

unopposed or made without notice];

[ ] 1in writing as an opposed motion under subrule 37.12.1(4);

[ ] inperson;



[ ] Dby telephone conference;

[X] by video conference.

At the following location:

Join Zoom Meeting
https://us02web.zoom.us/j/885350014427pwd=dmSrbDFTZXZTZUtPK1VOK210
NVdkdz09

Meeting ID: 885 3500 1442
Passcode: 165684

THE MOTION IS FOR:

(a) An Order substantially in the form attached at Tab 2 of this motion

record, among other things,

(1)  Abridging the time for service and filing of this notice of motion
and the motion record, declaring that the motion is properly
returnable on this day, and validating service of this motion

record;

(1)  extending the Stay Period until and including January 28, 2022;

(b) such further and other relief as counsel may advise and this

Honourable Court may deem just.



THE GROUNDS FOR THE MOTION ARE:
The Initial Order

(@) On March 22, 2021, this Honourable Court granted protection to
Hydrx Farms Ltd., Cannscience Innovations Inc. and Scientus
Pharma Inc. (collectively, “Hydrx”) under the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the

“CCAA”) pursuant to the Initial Order.

(b)  Under the Initial Order, among other things:

(1)  Schwartz Levitsky Feldman Inc. was appointed as monitor of

Hydrx (in such capacity, the “Monitor”);

(1)  An initial 10-day stay of proceedings in favour of Hydrx was

granted until and including April 1, 2021 (the “Stay Period”).

The Amended and Restated Initial Order

(c) OnMarch 31,2021, this Honourable Court granted the Amended and
Restated Initial Order, among other things, extended the Stay Period

until and including May 3, 2021.



Further Extensions of Stay Period

(d)

(e)

On April 30, 2021, this Honourable Court granted a further order

extending the Stay Period until and including July 30, 2021.

On July 26, 2021, this Honourable Court granted a further order

extending the Stay Period until and including October 28, 2021.

The Requested Further Extension of the Stay Period

Q)

(2

(h)

Hydrx requires an extension of the Stay Period until and including

January 28, 2022.

Hydrx is forecast to have sufficient liquidity to fund its obligations and
the cost of this CCA A Proceedings through the end of the extended Stay

Period.

A further extension of the Stay Period is required to deal with, among
other things, the ongoing negotiations as between the Re-Start Group
and Hydrx’s principal secured creditor, Cobra Ventures Inc. (“Cobra”)
respecting an acquisition by the Re-Start Group of the debt owing by
Hydrx to Cobra and the security held in support of such debt. The
proposed transaction will directly impact upon the court ordered SISP

process and the prospect that Hydrx will file a Plan of Arrangement.



(1)  Itisjust, convenient, necessary and in the best interest of Hydrx and its
stakeholders that the Stay Period be extended.

()  Each of the Monitor and the court appointed CRO support the request
to extend the Stay Period.

Good Faith

(k)  Since the commencement of the CCAA Proceedings, the Applicant has
and continues to act in good faith and with due diligence in evaluating
strategic alternatives and formulating a plan that would yield the
greatest recovery for the stakeholders of Hydrx.

Other Grounds

(1) The provisions of the CCAA and the inherent and equitable jurisdiction
of this Honourable Court;

(m) Rules 1.04, 2.03, 3.02, 14.05, 16, 38, and 39 of the Ontario Rules of
Civil Procedure, R.R.O. 1990, Reg. 194, as amended and section 106
and 137(2) of the Courts of Justice Act, R.S.0. 1990, c¢. C.43, as
amended; and,

(n)  Such further and other grounds as counsel may advise and this

Honourable Court may permit.



THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the Motion:

(a)  The Affidavit of Domenico Serafino;

(b)  The Report of the Monitor; and

(¢)  Such further and other evidence as counsel may advise and this Court

may permit.

October 22, 2021 MINDEN GROSS LLP
Barristers and Solicitors
2200 - 145 King Street West
Toronto, ON MS5H 4G2

Raymond M. Slattery (LSO# 20479L)
rslattery(@mindengross.com

Tel: 416-369-4149

Sepideh Nassabi (LSO# 60139B)
snassabi@mindengross.com

Tel: 416-369-4323

Lawyers for the Applicant

TO: THE SERVICE LIST
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Court File No. CV-21-00659187-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

THE HONOURABLE MR. ) TUESDAY, THE 26"

JUSTICE McEWEN ; DAY OF OCTOBER, 2021

IN THE MATTER OF THE COMPANIES" CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS
LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA
INC.

(the “Applicant™)

ORDER
(Extension of Stay Period)

THIS MOTION by Domenico Serafino (the “Applicant”) as a person
interested in Hydrx Farms Ltd., Cannscience Innovations Inc. and Scientus Pharma
Inc. (collectively, “Hydrx”) pursuant to the Companies' Creditors Arrangement
Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day by

Z0O0M videoconference at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Domenico Serafino sworn October 22,
2021 and the Exhibits thereto (the “Serafino Affidavit”), the report of the
monitor, Schwartz Levitsky Feldman Inc. (the “Monitor”) dated [INSERT], and

on hearing submissions for counsel for the Applicant, counsel for Cobra Ventures



Inc., counsel for the Monitor, and such other parties listed on the counsel slip, no
one appearing for any other party although duly served as appears from the

affidavit of service of Karen Fox sworn April 22, 2021,

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for serving and filing of the Notice
of Motion and the Motion Record is hereby abridged and validated so that this
Motion is properly returnable today and hereby dispenses with further service

thereof.

2. THIS COURT ORDERS that capitalized terms used herein that are not
otherwise defined shall have the meaning ascribed to them in the Serafino

Affidavit.

EXTENSION OF THE STAY PERIOD

3. THIS COURT ORDERS that the Stay Period be and is hereby extended

until and including January 28, 2022.

GENERAL

4. THIS COURT HEREBY REQUESTS the aid and recognition of any
court, tribunal, regulatory or administrative body having jurisdiction in Canada or

in the United States, to give effect to this Order and to assist the Applicant, Hydrx,



the Monitor and their respective agents in carrying out the terms of this Order. All
courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Applicant,
Hydrx and to the Monitor, as an officer of this Court, as may be necessary or
desirable to give effect to this Order, to grant representative status to the Monitor
in any foreign proceeding, or to assist the Applicant, Hydrx and the Monitor and

their respective agents in carrying out the terms of this Order.

5. THIS COURT ORDERS that any interested party (including the Applicant,
Hydrx and the Monitor) may apply to this Court to vary or amend this Order on not
less than seven (7) days’ notice to any other party or parties likely to be affected by

the order sought or upon such other notice, if any, as this Court may order.

6. THIS COURT ORDERS that this Order and all of its provisions are
effective as of 12:01 a.m. Eastern Standard/Daylight Time on the date of this Order

and is enforceable without any need for entry and filing.

10
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Court File No. CV-21-00659187-00CL
ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES" CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS
LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA
INC.

Applicant

AFFIDAVIT OF DOMENICO SERAFINO

I, DOMENICO SERAFINO, of the City of Toronto, in the Province of Ontario,

MAKE OATH AND SAY:

1. I am a significant shareholder and director of Hydrx and I am the
Applicant in these CCAA proceedings. In my capacity as a director, and in
conjunction with the management team of Hydrx, I am responsible for, among other
things, ensuring that Hydrx has effective operational procedures to support its
business operations. As such, [ have personal knowledge of the matters deposed to
herein. Where I have relied on other sources for information, I have so stated and

believe them to be true.



-0
2. I swear this Affidavit in support of an Order extending the stay period to
and including January 28, 2022.

3. All terms not otherwise defined herein have the meaning ascribed to them

in the Orders in these CCAA proceedings and as attached to this motion.

The Stay Period

4. Pursuant to the Initial Order, a stay of proceedings was granted until and

including April 1, 2021 (“Stay Period”).

5. Pursuant to the Amended and Restated Initial Order, the Stay Period was

extended to and including May 3, 2021.

6. Pursuant to the Order of the Honourable Mr. Justice Hainey dated April 30,

2021, the Stay Period was extended to and including July 30, 2021.

7. Pursuant to the Order of the Honourable Mr. Justice Koehnen dated July 26,
2021, the Stay Period was extended to and including October 28, 2021 (the “July

26 Extension Order”).

13
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Post July 26 Extension Order Activities

8. The following paragraphs will set out the activities subsequent to the July

26 Extension Order.

0. As set out in my previous affidavits, the CCAA proceedings were sought,
in part, to bring together a re-start group comprised of various stakeholders of
Hydrx (“Re-Start Group”) to fund the re-start of the Hydrx business operations
and to drive value through third party co-packing and the other relationships that
would permit Hydrx to meet its liabilities as they come due and to maximize the

value of the business for the benefit of the Hydrx stakeholders.

10. Subsequent to the July 26 Extension Order, the Re-Start Group has:

(a) Launched five additional SKUs for sale and fulfillment to the

Ontario Cannabis Store; and,

(b) Fulfilled purchase orders totalling $190,673 to provincial

licensed retailers.

11. Hydrx purchase orders, namely its accounts receivables, are financing by
Trevor Folk, a member of the Re-Start Group, and affiliates at an annual interest

rate of 4%.



_4-

12. At the instruction of the court appointed CRO, Hydrx operations wound
down in September 2021. As a result, no new purchase orders are being accepted

for fulfillment.

13. As a result of the winding down of operations, plans were made to:

(a) Move out of the Hydrx production facility in Whitby,

Ontario; and,

(b) Terminate the personal indemnity I gave on April 8, 2021 to
cover any operating losses and repairs that may be required

to Hydrx equipment.

14. However, those plans were not implemented as the Re-Start Group, as
represented by Mr. Folk, commenced discussions with Cobra Ventures Inc.
(“Cobra”) to take assignment of Cobra’s debt and security over Hydrx. Cobra is
Hydrx’s senior secured creditor pursuant to an assignment of a convertible

debenture in the principle sum of $11.5 million from Aphria Inc. to Cobra.

15. I am advised by Mr. Folk, and verily believe, that an agreement with
respect to the assignment has been given to Cobra and, if accepted, would result in
an assignment of the Cobra debt and security over Hydrx to a corporation to be

incorporated by the Re-Start Group (“PurchaserCo”). Under the agreement,

15
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PurschaserCo will engage in a transaction which will result in the issuance of a

reverse vesting order.

16. Given the current negotiations involving the Re-Start Group and Cobra
respecting the proposed acquisition by the Re-Start Group of the indebtedness
owing by Hydrx to Cobra and the security held to support such indebtedness, a

further extension of the Stay Period is required.

17. Negotiations are advanced and it is expected that an agreement will be
concluded in the near future. The consummation of such a transaction will have a
direct impact on the court authorized SISP process (defined below) and the prospect

for Hydrx to file a Plan of Arrangement.

18. In addition, if the extension of the Stay Period is granted, it is the

intention of the Re-Start Group to:

(a) Re-commence and ramp up Hydrx operations;
(b) Fulfill new purchaser orders; and,
() Start production on an additional three SKUs and a B2B

manufacturing contract.

16
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19. An extension of the Stay Period is further required in order to deal with
a pending appeal. On April 30, 2021, the Court approved a sale and investment
solicitation process (“SISP”). A dispute arose regarding the value of the claim that
Cobra could assert by way of a credit bid as part of the SISP. On July 12, 2021,
the Honourable Justice Wilton-Siegel released a decision holding that Cobra could
credit bid the full amount of the indebtedness owing under the convertible debenture
in the SISP.  The leave to appeal is to be heard in writing and the time period for
filing of materials expired on August 26, 2021. Materials for leave to appeal that
decision have been filed with the Court of Appeal and as at the date of this affidavit,

a decision has not been released.

Cash Flow Forecast

20. As is demonstrated in the Cash Flow Forecast to be appended to the
Report of the Monitor, Hydrx is forecast to have sufficient liquidity to fund its
obligations and the costs of the CCAA Proceedings through the end of the proposed

extended Stay Period.

Good Faith

21. Since the granting of the Initial Order, I have acted in good faith and with
due diligence to, among other things, capitalize the restart of Hydrx business

operations, provide a personal indemnity to support these operations, work with

17
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Health Canada to ensure continued compliance with all regulations, apprise the
stakeholders of the CCAA proceedings, liaise with co-packing parties, among

others, all with the assistance and oversight of the Monitor and the CRO.

Monitor & CRO Support Extension of the Stay Period

22. 1 understand that the Monitor and the CRO are supportive of the proposed
extension of the Stay Period and believe that it will not materially prejudice any
creditor. I also understand from the Monitor that Cobra supports the extension of

the Stay Period.

Conclusion

23. It is necessary and in the best interests of Hydrx and its stakeholders that
the Stay Period be extended. Negotiations with Cobra are at an advanced stage and
the consummation of the proposed transaction will permit Hydrx to re-start and

ramp up operations.

24. I make this Affidavit in support of an Order, among other things, extending

the Stay Period to and including January 28, 2022 and for no other improper purpose.
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25. This Affidavit is administered in accordance with O. Reg. 431/20:

Administering Oath or Declaration Remotely:

Location of Commissioner administering the Affidavit: Toronto, ON, Canada
Location of Affiant of the Affidavit at the time of administration: Toronto,

ON, Canada

SWORN BEFORE ME in the )

City of Toronto, in the Province )

of Ontario, this 22" day of )

October, 2021. )
)

/ -
., ) Towm Seratie
Sepideh K. Nassabi (Oct 22,2021 11:32 EDT) ) Dom Serafino (Oct 2’2, 2021 11:31 EDT)
A Commissioner, etc. DOMENICO SERAFINO

Commissioned by Video Conference
Sepideh Nassabi (LSO# 60139B)
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CITATION: Serafino (Re), 2021 ONSC 4734
COURT FILE NO.: CV-21-00659187-00CL
DATE: 20210712

SUPERIOR COURT OF JUSTICE - ONTARIO
(COMMERCIAL LIST)

RE: IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER OF A
PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS LTD,
CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA INC.

BEFORE: Wilton-Siegel, J.

COUNSEL: D. Preger, L. Corne and J. Cheung, for the Moving Party, Cobra Ventures Inc.
R. Slattery, S. Nassabi and T. Dunn, for the Respondent, Domenico Serafino
J. Larry, for the Monitor, Schwartz Levitsky Feldman Inc.

HEARD: June 30, 2021

ENDORSEMENT

[1] By motion record dated April 23, 2021, Cobra Ventures Inc. (“Cobra”) sought certain
determinations regarding the indebtedness owing by the debtor, HydRx Farms Ltd. (“HydRx”), to
Cobra (the “Cobra Secured Indebtedness”), the validity and enforceability of a senior secured
convertible debenture issued by HydRx currently held by Cobra, and Cobra’s entitlement to credit
bid up to the full amount of the Cobra Secured Indebtedness, including in any sale and investment
solicitation process approved in this proceeding under the Companies’ Creditors Arrangement Act,
R.S.C. 1985, c. C-36, as amended (the “CCAA”). The relief sought was opposed by Domenic
Serafino (“Serafino”), a director of HydRx, who has, in turn, sought certain declarations that would
limit the amount of the Cobra Secured Indebtedness and Cobra’s entitlement to credit bid the Cobra
Secured Indebtedness in any sale and investment solicitation process. By an endorsement dated
June 30, 2021, the Court denied the relief sought by Serafino for written reasons to follow. This
endorsement sets out the Court’s reasons for that determination.

Factual Background

[2] The following are the relevant facts in this matter.

[3] HydRx is a corporation incorporated under the Canada Business Corporations Act, R.S.C.
1985, c. C-44 (the “CBCA”). In 2017, HydRX, the debtor in these proceedings under the CCAA,
issued a senior secured convertible debenture in the principal amount of $11.5 million (the
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“Debenture”) to Aphria Inc. (“Aphria”). The Debenture was secured against all of the property
and undertaking of HydRx and was registered against HydRx’s real property in Whitby, Ontario.

[4] The maturity date of the Debenture was originally August 14, 2019. It was subsequently
extended to November 12, 2019, and further extended until the earlier of January 30, 2020 and the
date of the occurrence of a termination event under a support agreement between Aphria and
HydRx. On January 20, 2020, Aphria demanded repayment and issued a notice of intention to
enforce security.

[5] In July 2020, after a sales process, Aphria agreed to sell the Debenture for $5 million to
Cobra. The sale closed on September 28, 2020. The assignment of the Debenture from Aphria to
Cobra was registered against title to HydRx’s real property. At all relevant times, the only asset of
Cobra was the Debenture.

[6] Cobra is a corporation that was incorporated by World Class Extractions Inc. (“WCE”).
At the time of acquisition of the Debenture, Cobra was owned, as to 50%, by WCE and, as to 50%,
by 2775361 Ontario Inc. (“277”). The owner of WCE is Leo Chamberland (“Chamberland”). 277
is owned, as to 60%, by personal friends of Richard Goldstein (“Goldstein”) and, as to 40%, by
First Republic Holdings Corporation (“FRHC”). FRHC is Goldstein’s family holding corporation.
He is the president and sole director of that corporation. At all relevant times, it appears that
Goldstein was the controlling mind of FRHC.

[7] At the time of entering into the transaction to acquire the Debenture in Cobra, Goldstein
and Chamberland contemplated using the Debenture in a possible recapitalization plan of HydRx
which would have involved the conversion of the Debenture and a further equity financing of
HydRx (the “July Plan”). Chamberland and Goldstein discussed the July Plan with Serafino, a
director of HydRX, in July 2020. However, no commitments were entered into at that time and the
July Plan never progressed beyond a preliminary stage. No agreement on any version of the July
Plan was ever reached.

[8] On September 6, 2020, the HydRx board of directors, apart from Serafino, resigned when
its D&O insurance carrier refused to renew coverage. On October 23, 2020, Goldstein and Rosie
Mondin (“Mondin”), a senior executive of WCE, became directors of HydRX.

[9] On October 7, 2020, Cobra entered into a loan agreement with Rydan Financial Inc.
(“Rydan”), pursuant to which Cobra borrowed $1 million (the “Rydan Loan Transaction”). While
it appears that the net proceeds of this loan were advanced by Cobra to HydRx to fund its on-going
operations, this fact does not form any part of the Court’s determination. As security for the loan,
Cobra granted an assignment of the Debenture to Rydan. On October 23, 2020, Cobra registered
a transfer of charge respecting the assignment on the title to HydRx’s real property.

[10] In November and December 2020, Chamberland and Goldstein had a falling out. The
parties dispute the reasons for this development. Ata minimum, however, it is clear that Goldstein
and Chamberland could not reach an agreement on implementing any version of the July Plan.
The exact reasons for their differences are not relevant to the issues in this proceeding.
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Chamberland and Goldstein agreed that the first of them who was able to buy out the other would
be entitled to do so.

[11] OnDecember 22, 2020, Goldstein caused Cobra to demand payment of the Debenture from
HydRx and to issue notices of intention to enforce its security.

[12] On December 29, 2020, Cobra, 277 and Windsor Private Capital Limited Partnership
(“Windsor”) entered into a term sheet for the provision of a loan to Cobra (the “Term Sheet”). The
terms of the loan were finalized in a commitment letter dated January 15, 2021 (the “Commitment
Letter”). Pursuant to the Commitment Letter, Windsor loaned Cobra $4 million, repayable in one
year. The loan was secured by an assignment of the Debenture and a guarantee of 277 (the
“Windsor Loan Transaction”). The Term Sheet also provided that Windsor would receive a 10%
interest in Cobra.

[13] Cobra used the proceeds of the Windsor Loan Transaction to repay the loan under the
Rydan Loan Transaction and to purchase WCE’s 50% interest in Cobra (the “Cobra Buy-Out
Transaction”). A portion of the remaining proceeds of the loan, which were approximately
$358,000, were used to meet HydRx’s immediate liquidity needs. As a result of these transactions,
Cobra is now owned 90% by 277 and 10% by Windsor. Mondin resigned as a director of Cobra
upon the closing of the Cobra Buy-Out Transaction.

[14] On March 22, 2021, Serafino, as an “interested person”, sought and obtained an initial
order under s. 11 of the CCAA with respect to HydRx. He took this step on an ex parte basis, as
the board of directors, being comprised of only Serafino and Goldstein, was deadlocked. Schwartz
Levitsky Feldman Inc. was appointed as the monitor (the “Monitor”).

[15] By order dated April 30, 2021, the Court approved a sale and investment solicitation
process (the “SISP”) for HydRx. As part of the SISP, the Monitor sought a process to determine
the amount, if any, owing by HydRx to Cobra together with any issues affecting the ability of
Cobra to credit bid Cobra’s claim in the SISP. That has resulted in the motions before the Court.

These Proceedings

[16] As mentioned, on April 23, 2021, Cobra commenced this motion seeking declarations that

1) the indebtedness owing to Cobra by HydRXx is in the amount of approximately
$14.8 million as at March 31, 2021;

2 the indebtedness owing to Cobra is secured by valid and enforceable security
over all of HydRx’s property; and

3) Cobra is entitled to credit bid up to the full amount of such indebtedness
including in any sale and investment solicitation process.

[17] Serafino opposed the Cobra motion. He alleges that Goldstein breached his statutory
obligations under s. 120 of the CBCA in respect of the Cobra Buy-Out Transaction, the Rydan
Loan Transaction and the Windsor Loan Transaction. He submits that Goldstein was required (a)
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to make proper disclosure of each transaction to the board of directors of HydRX, as it existed at
the time of such transactions, and (b) to obtain the approval of the board of directors to his
participation in such transactions and his right to profit in such transactions.

[18] Serafino sought an order (1) prohibiting Goldstein and Cobra from profiting from the
Debenture and requiring each of Goldstein and Cobra to account to HydRx for any profit or gain
realized as a result of Cobra’s acquisition of the Debenture; and (2) further reducing any
entitlement of Cobra under the Debenture in an amount equal to the costs incurred by HydRx in
respect of the CCAA proceedings which would not have been necessary but for the need to protect
HydRx from Goldstein as a director, whose actions he characterized as “defaulting and predatory”.
Alternatively, should Cobra be found to have no entitlement to payment under the Debenture,
Serafino sought (3) an order for damages against each of Goldstein and Cobra in an amount equal
to the costs incurred by HydRx in respect of the CCAA proceedings which would not have been
necessary but for the need to protect HydRx from Goldstein; and (4) a declaration that Windsor is
not an innocent arm’s length third party creditor for value without notice of irregularities and, as
such, is not entitled to (i) recover any amount over and above the amount that is found to be owing
by HydRx to Cobra, if any; and (ii) a security interest over the real and personal property assets of
HydRx to support the loan obligations of Cobra to Windsor.

The Issues

[19] The Court advised Cobra that, in its opinion, the record before it was not sufficient to
determine the second declaration sought, which amounted to a corporate law opinion and was, in
any event, typically the responsibility of legal counsel to a monitor in proceedings under the CCAA.
Serafino advised the Court subsequent to the hearing that he does not oppose Cobra’s request for
an order that the indebtedness owing to Cobra by HydRx is in the amount of approximately $14.8
million as at March 31, 2021. Accordingly, an order to this effect shall issue.

[20] The hearing on Cobra’s motion was limited to the issues of the amount of the Cobra
Secured Indebtedness and Cobra’s entitlement to credit bid such indebtedness in any SISP.

[21] Inthis respect, Serafino raised three issues in his Factum:

1) whether Goldstein discharged his statutory duty of disclosure under s. 120 of the
CBCA,;

(2) if not, whether Goldstein and Cobra are entitled to profit from Cobra’s acquisition
of the Debenture; and

3) if not, whether HydRXx is entitled to damages or protection from the economic loss

resulting from Goldstein’s breach of his statutory obligations as a fiduciary of
HydRx.

[22] In view of the disposition below of the first issue, however, it is not necessary to address
the remaining two issues.

77



Did Goldstein Fail to Comply with Statutory Obligations of Disclosure Under Section 120 of
the CBCA?

[23] As mentioned, Serafino argues that Goldstein breached s. 120 of the CBCA in failing to
give notice to the board of HydRx of, and to receive the approval of the board for, the Rydan Loan
Transaction, the Windsor Loan Transaction and the Cobra Buy-Out Transaction.

[24]  The relevant provisions of s. 120 of the CBCA read as follows (italics added):

120 (1) A director or an officer of a corporation shall disclose to the corporation, in
writing or by requesting to have it entered in the minutes of meetings of directors
or of meetings of committees of directors, the nature and extent of any interest that
he or she has in a material contract or material transaction, whether made or
proposed, with the corporation, if the director or officer

(a) is a party to the contract or transaction;

(b) is a director or an officer, or an individual acting in a similar
capacity, of a party to the contract or transaction; or

(c) has a material interest in a party to the contract or transaction.
(2) The disclosure required by subsection (1) shall be made, in the case of a director,

(@) at the meeting at which a proposed contract or transaction is first
considered;

.. or

(d) if an individual who is interested in a contract or transaction later becomes
a director, at the first meeting after he or she becomes a director....

(8) If a director or an officer of a corporation fails to comply with this section, a
court may, on application of the corporation or any of its shareholders, set aside the
contract or transaction on any terms that it thinks fit, or require the director or
officer to account to the corporation for any profit or gain realized on it, or do both
those things.

[25] Serafino argues that the Debenture is a material contract of HydRx. Accordingly, Serafino
suggests that any transactions involving the Debenture or the assignment of the Debenture,
whether by way of security or otherwise, constitute transactions with HydRx for the purposes of
s. 120 of the CBCA. On this theory, because each of the Rydan Loan Transaction, the Windsor
Loan Transaction and the Cobra Buy-Out Transaction involved dealing, directly or indirectly, with
the Debenture, and because Goldstein had an interest in Cobra, Serafino argues that he was
required to give notice of each of these transactions to HydRx and obtain the approval of the board
of directors of HydRx.



[26] Two more specific arguments underly the general proposition expressed above. First,
Serafino argues that Cobra, and therefore Goldstein, acquired an interest in a material contract with
HydRx when Cobra purchased the Debenture from Aphria and acquired a further interest in the
Cobra Buy-Out Transaction. In addition, Serafino characterizes each of the Rydan Loan
Transaction and the Windsor Loan Transaction as involving, in substance, the pledge of HydRx’s
assets for the benefit of Goldstein as an interested party in Cobra. He argues that these transactions
therefore constituted transactions with HydRx in which Goldstein was interested and therefore
required compliance with s. 120.

[27] 1 do not accept these submissions for the following reasons.

[28] First, and most importantly, I do not think that it is correct that any transactions involving
the Debenture, or the assignment of the Debenture, constitute transactions with HydRx for the
purposes of s. 120. Section 120 pertains to contracts or transactions “with the corporation”. None
of the Rydan Loan Transaction, the Windsor Loan Transaction and the Cobra Buy-Out Transaction
constituted such a contract or a transaction.

[29] The Rydan Loan Transaction and the Windsor Loan Transaction were each transactions
solely between Cobra and Rydan or Windsor, respectively. While it is correct that Cobra assigned
its rights as the holder of the Debenture to its lenders, HydRx had no involvement whatsoever in
these loan transactions. In particular, as a contractual matter, Cobra did not require the approval of
HydRx to enter into or complete these transactions. There was also no legal or economic effect
whatsoever upon HydRx as a result of these transactions.

[30] Similarly, the Cobra Buy-Out Transaction constituted a transaction solely between WCE
and 277 under which 277 acquired WCE’s 50% shareholding in Cobra. There was no contractual
obligation of an assignor of the Debenture to obtain the approval of HydRx. HydRx had no
involvement in this transaction and no right to participate in any manner. Nor was there any effect
whatsoever upon HydRx’s legal or economic position as a result of this transaction.

[31] Second, Serafino says that s. 120 should be interpreted liberally to catch all instances in
which a director or officer of a corporation benefits from a transaction involving the corporation.
For this reason, he suggests that the phrase “material transaction ... with the corporation” should
extend to the present circumstances. In particular, he suggests that the CBCA amendment in 2001
which introduced the term “material transaction” into s. 120 was intended to enlarge the scope of
s. 120 to include transactions of the nature involved in this proceeding.

[32] However, there is no support for this interpretation of the scope of a “material transaction”
ins. 120. In particular, there is nothing in the wording of the Analysis of the Changes to the Canada
Business Corporations Act issued by the Government of Canada in connection with the
amendments to the CBCA in 2001, upon which Serafino relies, that supports his view of the
intention of the insertion of the word “transaction”. Instead, consistent with the purpose of s. 120,
as discussed below, I think it is clear that the use of the word “transactions” was intended to do no
more than capture transactions that do not involve a formal contract between a corporation and a
director or officer of the corporation, an entity in which a director or officer of the corporation has
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a material interest, or an entity of which a director or officer of the corporation is also a director or
officer.

[33] Third, Serafino acknowledges that he has been unable to identify any case law in which a
court has applied s. 120 to a contract or transaction in which the corporation at issue was not a
party. In fact, in the only case directly on point, Roppovalente v. Daris, 2020 ONSC 5290, 12
B.L.R. (6th) 145, while admittedly dealing with very different circumstances, Ryan Bell J. reached
the opposite conclusion at para. 26:

Section 120(1) captures material contracts or transactions, or proposed material
contracts or transactions, with the corporation — in this case, BCO Group. The s.
120 conflict of interest regime applies where a director or officer has an interest in
a material contract with the corporation. ... Read in the context of the section as a
whole, it is plain that the “contract or transaction” referred to in s. 120(8) that may
be set aside must be (a) material, (b) with the corporation, and (c) one in which the
director or officer is, directly or indirectly, a party, or has a material interest....

[34] The nature of the contract or transaction contemplated by s. 120 is, in fact, reflected in the
case law cited by Serafino for the definition of materiality under s. 120. For example, in McAteer
v. Devoncroft Developments Ltd., 2001 ABQB 917, 307 A.R. 1, at para. 309, the court cited with
approval the following passage in Professor B.L. Welling in Corporate Law in Canada: The
Governing Principles, 2" ed. (Vancouver: Butterworths, 1991) at pp 452-453. The italicized
language specifically contemplates transactions directly between the corporation and an entity in
which a director is interested:

What is meant by "material”.... In the context of conflict of interest contracts, the
meaning of "material contract” and "material interest" is conditioned by the purpose
behind the section. The purpose is to identify those negotiations in which a
corporate manager's ability to bargain effectively on behalf of the corporation may
be inhibited by some interest he has in the other side. Any personal relationship or
monetary interest he may have in the other side that might be thought to be an
inhibiting factor is a material interest if disclosure of the relationship or interest
might be relevant to the corporate decision whether to involve the particular
manager in the negotiations. Whether to participate in a proposed contract is a
corporate decision and the corporation is entitled to full disclosure from its
fiduciaries of all facts that might affect that decision. [Emphasis added.]

[35]  Similarly, at para. 62 of Zysko v. Thorarinson, 2003 ABQB 911, 345 A.R. 139, the court
cited with approval the statement of Lax J. in UPM-Kymmene Corp. v. UPM-Kymmene Miramichi
Inc. (2002), 214 D.L.R. (4th) 496 (Ont. S.C.), at para. 194, that “[t]he purpose of section 120 of
the CBCA is to mitigate the strictness of the common law principle relating to contracts between a
director and a corporation.”

[36] Fourth, there is no policy need for such an extensive operation of s. 120. Section 120
addresses circumstances in which the personal interest of a director or officer in a contract or a
transaction may prejudice the corporation in the negotiation of the contract or transaction because
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of a conflict of interest on the part of the director or officer. Other provisions of the CBCA and
common law principles are available to police actions of directors or officers in bad faith or in
breach of their fiduciary duties as directors. Section 120 is not necessary to provide a remedy in
all circumstances in which a director or officer of a corporation acts in the director’s or officer’s
own interests in respect of shares or debt of the corporation owned by the director.

[37] | also do not accept the specific conceptual characterizations of the Rydan Loan
Transaction, the Windsor Loan Transaction and the Cobra Buy-Out Transaction upon which
Serafino grounds his arguments for the following reasons.

[38] First, I do not think it is conceptually correct to characterize the Debenture as a material
contract of HydRx in the sense contemplated by s. 120 of the CBCA. | accept that it is a material
obligation of HydRX, but that is not the same as saying that it is a “material contract ... with the
corporation” for the purposes of's. 120.

[39] Serafino’s argument that the Debenture is a material contact in which Goldstein is
interested assumes that, upon an assignment of the Debenture to Cobra, a contract arose between
HydRx and the assignee. Because Goldstein has a material interest in Cobra, Serafino says that the
assignment of the Debenture to Cobra therefore gave rise to a material contract between HydRx
and Cobra in which Goldstein has a material interest. For this reason, Serafino says that Goldstein
was required pursuant to s. 120 to give HydRX notice of Cobra’s acquisition of the Debenture upon
becoming a director of HydRx. On the same theory, he argues that Goldstein was required to give
notice of his proposed indirect acquisition of a further 40% interest in the Debenture pursuant to
the Cobra Buy-Out Transaction and to receive the approval of the HydRx board to that transaction
prior to completion.

[40] Ido not think that this is an accurate characterization of the position of a debenture holder
for the purposes of s. 120. The Debenture consists of an acknowledgement of a liability, a promise
to repay the principal with interest, and a bundle of rights granted by HydRx to the holder of the
Debenture from time to time which the holder may exercise in the event of non-payment. The
issuance of the Debenture did not entail, or give rise to, any obligations of the holder of the
Debenture that could be construed to establish a contract between the holder and HydRx. In the
hands of the holder of the Debenture, it is an asset rather than the subject of a contract with HydRx.

[41] Similarly, I think that it is conceptually incorrect to suggest that an assignment by way of
security or a pledge of a secured debenture constitutes a charge over the assets of the issuer of the
debenture and, therefore, the use of assets of the issuer corporation for the benefit of parties who
have an interest in the assignor or pledgor. Accordingly, | do not think that it is correct to suggest
that Cobra pledged HydRx’s assets for its benefit, or Goldstein’s benefit, in connection with these
transactions. For the same reason, | do not think it is correct to say that Goldstein caused Cobra to
pledge or charge the assets of HydRx for his benefit pursuant to the Rydan Loan Transaction or
the Windsor Loan Transaction. The assets of HydRx were charged by the Debenture at the time
of, and upon the issue of, the Debenture. Cobra merely granted security over the package of rights
constituted by the Debenture in its hands as the holder of the Debenture, which were limited to the
rights of the holder of the Debenture to realize against the HydRx assets if HydRx failed to repay
the debt evidenced by the Debenture.
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[42] Lastly, I note the following matters in respect of Serafino’s position. In his Factum,
Serafino argues that Goldstein used his fiduciary position as a director of HydRx to orchestrate
events in such a manner as to effect either an acquisition of the HydRx business for the $5 million
it cost Cobra to acquire the Aphria Debenture or a realization upon the assets of HydRx for his
material personal benefit to the disadvantage of the stakeholders of HydRx that he was duty bound
to protect. However, Serafino does not point to any action that Goldstein took as a director that
had either effect.

[43] This is not an action for an alleged breach of a corporate opportunity of HydRx. There is
also no allegation that Goldstein used any confidential corporate information of HydRx. Nor does
Serafino allege any negotiations respecting any of the Rydan Loan Transaction, the Windsor Loan
Transaction or the Cobra Buy-Out Transaction that gave rise to a conflict of interest between
Goldstein’s personal interest and the interest of HydRx. Because the transactions by which
Goldstein indirectly acquired his 90% interest in the Debenture were between Cobra and Aphria
in respect of the Aphria Transaction, and between Goldstein and Chamberland in respect of the
Cobra Buy-Out Transaction, any “profit” that Cobra might make on the redemption of the
Debenture was at the expense of Aphria and Chamberland, respectively, who will have sold their
interests in the Debenture at less than market price. There is no sense in which any such “profit”
will be realized at the expense of HydRx.

[44] Serafino’s argument is ultimately that Goldstein was required to give notice of, and receive
the approval for, transactions to which HydRx was not a party solely because he was a director of
HydRx at the time. As discussed above, however, there is no policy basis for compliance with s.
120 in such circumstances. Moreover, fundamentally, Serafino’s objection is not with any of these
three transactions but rather with the fact that Cobra will be able to credit bid in the SISP in an
amount that is greater than the amount paid by it for the Debenture. That situation arose because
Aphria chose to sell the Debenture at a discount. The possibility of such a credit bid existed from
the moment Cobra acquired the Debenture, before Goldstein became a director. HydRx could have
repurchased the Debenture from Aphria to avoid this situation. The record does not disclose
whether or not it participated in the Aphria sales process.

[45] In any event, while Serafino says that he does not seek to challenge the well accepted
authority that indebtedness and security can be purchased at a deep discount, | think that that is
exactly what he is doing in arguing that Goldstein’s position alone as a director overrides the rights
of a debenture holder in an insolvency. None of the Rydan Loan Transaction, the Windsor Loan
Transaction and the Cobra Buy-Out Transaction had any effect whatsoever upon HydRx. It was in
default before, and it remained in default after, each of these transactions. The fact that, after the
Cobra Buy-Out Transaction and the Windsor Loan Transaction, Cobra was no longer owned as to
50% by Chamberland, whom HydRx would have the Court believe would never have demanded
payment of the Debenture, and was thereafter controlled by Goldstein, who determined to have
Cobra enforce its rights under the Debenture, is of no legal significance to HydRx. However, it
demonstrates that Serafino’s real objection is that Cobra intends to exercise its rights under the
Debenture in these CCAA proceedings. Section 120 cannot serve as a substitute for an action
specifically addressing the propriety of that action by Goldstein and Cobra to the extent grounds
for such an action exist. In my view, as discussed above, the scope of s. 120 is limited to
transactions between a corporation and a director or officer of the corporation, an entity in which
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a director or officer of the corporation has a material interest, or an entity of which a director or
officer of the corporation is also a director or officer.

[46] Based on the foregoing, Serafino’s requested relief is denied in its entirety and an order
shall issue that Cobra is entitled to credit bid up to the full amount of the indebtedness owing under

the Debenture, including in any sale and investment solicitation process conducted in these CCAA
proceedings.

Wilton-Siegel, J.

Released: July 12, 2021

83



Court File No. CV-21-00659187-00CL

ONTARIO
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THE HONOURABLE MR. ) MONDAY, THE 26™

JUSTICE KOEHNEN ; DAY OF JULY, 2021

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS
LTD., CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA
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THIS MOTION by Domenico Serafino (the “Applicant”) as a person
interested in Hydrx Farms Ltd., Cannscience Innovations Inc. and Scientus Pharma
Inc. (collectively, “Hydrx”) pursuant to the Companies’ Creditors Arrangement
Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this day by

Z0O0M videoconference at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Domenico Serafino sworn July 20, 2021
and the Exhibits thereto (the “Serafino Affidavit”), the third report of the monitor,
Schwartz Levitsky Feldman Inc. (the “Monitor”) dated July 21, 2021, the
Affidavit of Richard Goldstein sworn July 23, 2021 and the Exhibits thereto, and
on hearing submissions for counsel for the Applicant, counsel for Cobra Ventures

Inc., counsel for the Monitor, and such other parties listed on the counsel slip, no


SAWKAM
Court Seal


one appearing for any other party although duly served as appears from the

affidavit of service of Hayley Morgan sworn July 21, 2021,
SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for serving and filing of the Notice
of Motion and the Motion Record is hereby abridged and validated so that this
Motion is properly returnable today and hereby dispenses with further service

thereof.

2. THIS COURT ORDERS that capitalized terms used herein that are not
otherwise defined shall have the meaning ascribed to them in the Serafino

Affidavit.
EXTENSION OF THE STAY PERIOD

3. THIS COURT ORDERS that the Stay Period be and is hereby extended
until and including October 28, 2021.

GENERAL

4. THIS COURT HEREBY REQUESTS the aid and recognition of any
court, tribunal, regulatory or administrative body having jurisdiction in Canada or
in the United States, to give effect to this Order and to assist the Applicant, Hydrx,
the Monitor and their respective agents in carrying out the terms of this Order. All
courts, tribunals, regulatory and administrative bodies are hereby respectfully
requested to make such orders and to provide such assistance to the Applicant,
Hydrx and to the Monitor, as an officer of this Court, as may be necessary or
desirable to give effect to this Order, to grant representative status to the Monitor
in any foreign proceeding, or to assist the Applicant, Hydrx and the Monitor and

their respective agents in carrying out the terms of this Order.
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5. THIS COURT ORDERS that any interested party (including the Applicant,
Hydrx and the Monitor) may apply to this Court to vary or amend this Order on not
less than seven (7) days’ notice to any other party or parties likely to be affected by

the order sought or upon such other notice, if any, as this Court may order.

6. THIS COURT ORDERS that this Order and all of its provisions are
effective as of 12:01 a.m. Eastern Standard/Daylight Time on the date of this Order

and is enforceable without any need for entry and filing.
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Court File No. CV-21-00659187-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) MONDAY, THE 26™
JUSTICE KOEHNEN ; DAY OF JULY, 2021

IN THE MATTER OF THE COMPANIES" CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND DOMENICO SERAFINO AS A PERSON INTERESTED IN THE MATTER
OF A PLAN OF COMPROMISE OR ARRANGEMENT OF HYDRX FARMS LTD.,
CANNSCIENCE INNOVATIONS INC. AND SCIENTUS PHARMA INC.

(the “Applicant”)

ORDER
(Expanding Monitor’s Powers)

THIS MOTION by Cobra Ventures Inc. (“Cobra”) for an Order expanding the powers
of Schwartz Levitsky Feldman Inc., in its capacity as monitor (the “Monitor”) of Hydrx Farms
Ltd., Cannscience Innovations Inc. and Scientus Pharma Inc. (collectively, “Hydrx”), pursuant
to the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA")

was heard this day by ZOOM videoconference at 330 University Avenue, Toronto, Ontario.

ON READING the Affidavit of Richard Goldstein sworn July 23, 2021, the Affidavit of
Domenico Serafino sworn July 20, 2021 and the Exhibits thereto (the “Serafino Affidavit”), the
third report of the Monitor dated July 21, 2021 (the “Report), and on hearing submissions for

counsel for the Applicant, counsel for Cobra Ventures Inc., counsel for the Monitor, and such



other parties listed on the counsel slip, no one appearing for any other party although duly served

as appears from the affidavit of service of Jacky Cheung sworn July 23,2021,

SERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time for serving and filing of the Notice of Motion
and the Motion Record is hereby abridged and validated so that this Motion is properly

returnable today and hereby dispenses with further service thereof.

2. THIS COURT ORDERS that capitalized terms used herein that are not otherwise
defined shall have the meaning ascribed to them in the Amended and Restated Initial Order dated
March 31, 2021 (“ARIO”), and the Sale and Investment Solicitation Process Approval Order

dated April 30, 2021 (“SISP Approval Order”).

MONITOR’S EXPANDED POWERS

3. In addition to its prescribed rights pursuant to the CCAA and the powers and duties set
out in the ARIO, the SISP Approval Order or any other Order granted in these proceedings, and
without altering in any way the limitations and obligations of Hydrx as a result of these

proceedings, the Monitor is hereby authorized and empowered, but not required, to:

(a) cause Hydrx to take any action permitted pursuant to the ARIO or any other Order
granted in these CCAA proceedings;

(b) preserve, protect and maintain control of the Property, or any parts thereof;

(©) receive, collect and take possession of all monies and accounts now owed or
hereafter owing to Hydrx, including proceeds payable pursuant to a sale of the

Property;

89



(d)

(e)

®

(2

(h)

(1)

W)

(k)

execute any agreement, document, instrument or writing in the name of and on
behalf of Hydrx as may be necessary or desirable in order to carry out the
provisions of this Order, the ARIO or any other Order granted in these

proceedings or to facilitate the orderly completion of these proceedings;

take any and all actions and steps in the name of and on behalf of Hydrx to
facilitate the administration of the Business, Property, operations, affairs and
estate of Hydrx as may be necessary, appropriate, or desirable, in the opinion of

the Monitor;

conduct, supervise, and direct the sale, conveyance, transfer, lease, assignment or
disposal of the Property of Hydrx or any part or parts thereof, whether or not
outside of the normal course of business, in accordance with SISP Approval Order, and
subject to approval of this Court as may be required pursuant to the ARIO, and to
sign or execute on behalf of Hydrx any conveyance or other closing documents in

relation thereto;

have access to all books and records relating to or comprising the Property of Hydrx

in the possession or control of Hydrx;

conduct, supervise and direct the continuation or commencement of any process

or effort to recover Property or other assets belonging or owing to Hydrx;

engage, deal, communicate, negotiate, agree and settle with any creditor or other
stakeholder of Hydrx (including any governmental authority) in the name of and

on behalf of Hydrx;

claim or cause Hydrx to claim any and all insurance refunds or tax refunds,
including refunds of goods and services taxes and harmonized sales taxes, to

which Hydrx is entitled;

engage, retain, or terminate the services of, or cause Hydrx to engage, retain or

terminate the services of any officer, employee, consultant, agent, representative,
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)

(n)

(0)

(p)

(@

advisor, or other persons or entities, all under the supervision and direction of the
Monitor, as the Monitor, in its sole opinion, deems necessary or appropriate to

assist with the exercise of its powers and duties;

facilitate or assist Hydrx with the accounting, tax and financial reporting functions
of Hydrx, including the preparation of cash flow forecasts, employee-related
remittances, T4 statements and records of employment, in each case based solely
upon the information provided by Hydrx on the basis that the Monitor shall incur
no liability or obligation to any person with respect to such reporting, remittances,

statements and records;

cause Hydrx to perform such other functions or duties as the Monitor considers
necessary or desirable in order to facilitate or assist Hydrx in dealing with the
Property, operations, restructuring, wind-down, liquidation, distribution of

proceeds, and any other related activities;
exercise any shareholder, partnership, joint venture or other rights of Hydrx;
disclaim, in accordance with the CCAA, any contracts of Hydrx;

apply to this Court for advice and directions regarding the Monitor's powers

hereunder; and

take any steps reasonably incidental to the exercise of these powers or the

performance of any statutory obligations;

and in each case where the Monitor takes any such actions or steps, it shall be exclusively,

authorized and empowered to do so, to the exclusion of all other Persons, including Hydrx and

its past or present directors and officers and shareholders, and without interference from any

other Person, provided, however, that the Monitor shall comply with all applicable laws and shall

not have any authority or power to elect or to cause the election or removal of directors of the
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Applicants or to take any action to restrict or to transfer to the Monitor any of their powers,

duties or obligations, except in accordance with section 11.5(1) of the CCAA.

4. Hydrx, and its consultants, agents, representatives and advisors shall cooperate fully with

the Monitor and any directions it may provide pursuant to this Order, the SISP Approval Order

or the ARIO and shall provide such assistance as the Monitor may reasonably request from time

to time to enable the Monitor to carry out its duties and powers pursuant to the CCAA, this

Order, the ARIO, and any other Order granted in these proceedings.

5. The Monitor is authorized and empowered to operate and control, on behalf of Hydrx, all

of Hydrx’ existing accounts at any financial institution (each an “Account” and collectively the

“Accounts”), including, without limitation, to:

(a)

(b)

(c)

(d)

exercise control over the funds credited to or deposited in the Accounts;

effect any disbursement from the Accounts permitted by the ARIO or any other

Order granted in these proceedings;

give instructions from time to time with respect to the Accounts and the funds
credited to or deposited therein, including to transfer the funds credited to or
deposited in such Accounts to such other account or accounts as the Monitor may

direct; and

add or remove persons having signing authority with respect to any Account or to

direct the closing of any Account,

and the financial institutions maintaining such Accounts shall not be under any obligation

whatsoever to inquire into the propriety, validity or legality of any transfer, payment, collection

or other action taken in accordance with the instructions of the Monitor as to the use or application

92



of funds transferred, paid, collected or otherwise dealt with in accordance with such instructions,
and such financial institutions shall be authorized to act in accordance with and in reliance upon

the instructions of the Monitor without any liability in respect thereof to any person.

6. The Monitor is hereby authorized, but not required, to open one or more new accounts in
its own name (the “Monitor's Accounts”) and receive third party funds into the Monitor’s
Accounts or transfer into the Monitor’s Accounts such funds of Hydrx as the Monitor, in its sole
opinion, deems necessary or appropriate to assist with the exercise of the Monitor’s powers and
duties set out herein, provided that the monies standing to the credit the Monitor’s Accounts
from time to time shall be held by the Monitor to be dealt with as permitted by this Order, other
Orders in this proceeding, or by further Order of this Court, and further the Monitor is hereby
authorized to make use of the funds in the Monitor’s Accounts from time to time to make
disbursements and pay amounts for and on behalf of Hydrx or in connection with the Monitor’s
exercise of its powers and duties in these proceedings, as the Monitor may in its sole opinion

deem necessary or appropriate from time to time.

7. The Monitor may, from time to time, apply to this Court for advice and directions in

respect of the exercise and discharge of its powers and duties hereunder.

MONITOR’S ADDITIONAL PROTECTIONS

8. In addition to the rights and protections afforded the Monitor in the ARIO, under the
CCAA, or as an officer of this Court, the Monitor shall incur no liability or obligation as a result
of its appointment, the carrying out of the provisions of this Order, the exercise by the Monitor
of any of its powers, or the performance by the Monitor of any of its duties, save and except for:

(1) any gross negligence or wilful misconduct on its part; or (ii) liability for any costs award made
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in connection with any proceeding joined, continued or commenced by the Monitor on behalf of
Hydrx or any of them. Save as aforesaid, nothing in this Order shall derogate from the rights and
protections afforded the Monitor by the CCAA, any other Order of this Court in these

proceedings, or any applicable legislation.

0. Notwithstanding the enhancement of the Monitor's powers and duties as set forth herein,
the exercise by the Monitor of any of its powers, or the performance by the Monitor of any of its
duties, the Monitor is not, and shall not be deemed to be, an owner of any of the Property for any
purpose including without limitation for purposes of Environmental Legislation (for purposes of
this Order, the term "Environmental Legislation" shall mean any federal, provincial, territorial
or other jurisdictional legislation, statute, regulation or rule of law or equity (whether in effect in
Canada or any other jurisdiction) respecting the protection, conservation, enhancement,
remediation or rehabilitation of the environment or relating to the disposal of waste or other
contamination including, without limitation, the Canadian Environmental Protection Act, 1999,

S.C. 1999, c. 33, the Environmental Protection Act, R.S.0.1990,c. E19.

10. The Monitor shall not be liable under any Environmental Legislation in respect of any
Adverse Environmental Condition (for purpose of this Order, the term "Adverse Environmental
Condition" shall include without limitation, any injury, harm, damage, impairment or adverse
effect to the environmental condition of the Property and the unlawful storage or disposal of
waste or other contamination on or from the Property) with respect to the Property or any part

thereof that arose or occurred before the date of the ARIO.

11. The Monitor shall not be liable under any Environmental Legislation in respect of any

Adverse Environmental Condition with respect to the Property or any part thereof that arose,
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occurred, or continued after the date of this Order unless such Adverse Environmental Condition

is caused by the gross negligence or wilful misconduct of the Monitor.

12. Notwithstanding the immediately preceding paragraph, the Monitor shall not be liable
beyond the net realized cash value received and available to the Monitor from the Property under
any Environmental Legislation in respect of any Adverse Environmental Condition with respect
to the Property or any part thereof which is caused by the gross negligence or wilful misconduct

of the Monitor.

13. Nothing contained in this Order shall vest in the Monitor the care, ownership, control,
charge, occupation, possession or management (separately and/or collectively, "Possession"), or
require the Monitor to take Possession, of any part of the Property which may be a pollutant or
contaminant or cause or contribute to a spill, discharge, release or deposit of a substance contrary

to any Environmental Legislation.

14. The Monitor shall not be liable for any employee-related liabilities of Hydrx, including
any successor employer liabilities as provided for in Section 14.06(1.2) of the Bankruptcy and
Insolvency Act (Canada) (the “BIA”), other than amounts the Monitor may specifically agree in
writing to pay. Nothing in this Order shall, in and of itself, cause the Monitor to be liable for any
employee related liabilities of the Applicants, including wages, severance pay, termination pay,

vacation pay, and pension or benefit amounts.

15. The enhancement of the Monitor’s powers as set forth herein, the exercise by the Monitor
of any of its powers, the performance by the Monitor of any of its duties, or the use or
employment by Hydrx of any person under the direction of the Monitor in connection with the

Monitor’s appointment and the exercise and performance of its powers and duties shall not
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constitute the Monitor as the employer, successor employer or related employer of the employees
of Hydrx within the meaning of any provincial, federal, municipal legislation or common law
governing employment or labour standards or any other statute, regulation or rule of law or equity
for any purpose whatsoever or expose the Monitor to liability to any individuals arising from or
relating to their employment by Hydrx. In particular, the Monitor shall not be liable to any of the
employees for any wages, including severance pay, termination pay and vacation pay except for

such wages as the Monitor may specifically agree to pay.

16. The Monitor shall continue to have the benefit of all of the indemnities, charges,
protections and priorities as set out in the CCAA, the ARIO and any other Order of this Court
and all such indemnities, charges, protections and priorities (as amended herein) shall apply and
extend to the Monitor in the fulfilment of its duties or the carrying out of the provisions of this
Order. Nothing in this Order shall derogate from the powers of the Monitor as provided in the

CCAA, the ARIO and the other Orders of in this proceeding.

17. The Monitor is not and shall not be deemed to be a director, officer, or employee of
Hydrx.
18.  Nothing in this Order or any other Order granted in these proceedings shall constitute or

be deemed to constitute the Monitor as a receiver, assignee, liquidator, administrator, receiver-
manager, agent of the creditors or legal representative of Hydrx within the meaning of any
relevant legislation, including subsection 159(2) of the Income Tax Act (Canada), as amended (the
“ITA”), and any distributions to creditors of Hydrx by the Monitor will be deemed to have been
made by Hydrx themselves. Nothing in this Order shall constitute or be deemed to constitute the

Monitor as a person subject to subsection 150(3) of the ITA.
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GENERAL

19. Except as may be necessary to give effect to this Order, the ARIO and any other Order
granted in these proceedings shall remain in full force and effect. In the event of any conflict or
inconsistency between this Order, the ARIO, or any other Order in these proceedings, the terms

of this Order shall govern.

20. The power and authority granted to the Monitor by virtue of this Order shall, if exercised

in any case, be paramount to the power and authority of Hydrx with respect to such matters.

21. Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a
receiver, a receiver and manager, a trustee in bankruptcy, a liquidator or similar person of Hydrx,

the Business, or the Property.

22. This Honourable Court hereby requests the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in any of its provinces or
territories, in the United States or in any of its states, or in any foreign jurisdiction, to act in aid of
and to be complimentary to this Court in carrying out the terms of this Order, to give effect to
this Order and to assist the Monitor in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such order and to
provide such assistance to the Monitor, as an officer of the Court, as may be necessary or
desirable to give effect to this Order or to assist the Monitor and its agents in carrying out the

terms of this Order.
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	(a) cause Hydrx to take any action permitted pursuant to the ARIO or any other Order granted in these CCAA proceedings;
	(b) preserve, protect and maintain control of the Property, or any parts thereof;
	(c) receive, collect and take possession of all monies and accounts now owed or hereafter owing to Hydrx, including proceeds payable pursuant to a sale of the Property;
	(d) execute any agreement, document, instrument or writing in the name of and on behalf of Hydrx as may be necessary or desirable in order to carry out the provisions of this Order, the ARIO or any other Order granted in these proceedings or to facili...
	(e) take any and all actions and steps in the name of and on behalf of Hydrx to facilitate the administration of the  Business, Property, operations, affairs and estate of Hydrx as may be necessary, appropriate, or desirable, in the opinion of the Mon...
	(f) conduct, supervise, and direct the sale, conveyance, transfer, lease, assignment or disposal of the Property of  Hydrx or any part or parts thereof, whether or not outside of the normal course of business, in accordance with SISP Approval Order, a...
	(g) have access to all books and records relating to or comprising the Property of Hydrx in the possession or control of Hydrx;
	(h) conduct, supervise and direct the continuation or commencement of any process or effort to recover Property or other assets belonging or owing to Hydrx;
	(i) engage, deal, communicate, negotiate, agree and settle with any creditor or other stakeholder of Hydrx (including any governmental authority) in the name of and on behalf of Hydrx;
	(j) claim or cause Hydrx to claim any and all insurance refunds or tax refunds, including refunds of goods and services taxes and harmonized sales taxes, to which Hydrx is entitled;
	(k) engage, retain, or terminate the services of, or cause Hydrx to engage, retain or terminate the services of any officer, employee, consultant, agent, representative, advisor, or other persons or entities, all under the supervision and direction of...
	(l) facilitate or assist Hydrx with the accounting, tax and financial reporting functions of Hydrx, including the preparation of cash flow forecasts, employee-related remittances, T4 statements and records of employment, in each case based solely upon...
	(m) cause Hydrx to perform such other functions or duties as the Monitor considers necessary or desirable in order to facilitate or assist Hydrx in dealing with the Property, operations, restructuring, wind-down, liquidation, distribution of proceeds,...
	(n) exercise any shareholder, partnership, joint venture or other rights of Hydrx;
	(o) disclaim, in accordance with the CCAA, any contracts of Hydrx;
	(p) apply to this Court for advice and directions regarding the Monitor's powers hereunder; and
	(q) take any steps reasonably incidental to the exercise of these powers or the performance of any statutory obligations;

	and in each case where the Monitor takes any such actions or steps, it shall be exclusively, authorized and empowered to do so, to the exclusion of all other Persons, including Hydrx and its past or present directors and officers and shareholders, and...
	4. Hydrx, and its consultants, agents, representatives and advisors shall cooperate fully with the Monitor and any directions it may provide pursuant to this Order, the SISP Approval Order or the ARIO and shall provide such assistance as the Monitor m...
	5. The Monitor is authorized and empowered to operate and control, on behalf of Hydrx, all of Hydrx’ existing accounts at any financial institution (each an “Account” and collectively the “Accounts”), including, without limitation, to:
	(a) exercise control over the funds credited to or deposited in the Accounts;
	(b) effect any disbursement from the Accounts permitted by the ARIO or any other Order granted in these proceedings;
	(c) give instructions from time to time with respect to the Accounts and the funds credited to or deposited therein, including to transfer the funds credited to or deposited in such Accounts to such other account or accounts as the Monitor may direct;...
	(d) add or remove persons having signing authority with respect to any Account or to direct the closing of any Account,

	and the financial institutions maintaining such Accounts shall not be under any obligation whatsoever to inquire into the propriety, validity or legality of any transfer, payment, collection or other action taken in accordance with the instructions of...
	6. The Monitor is hereby authorized, but not required, to open one or more new accounts in its own name (the “Monitor's Accounts”) and receive third party funds into the Monitor’s Accounts or transfer into the Monitor’s Accounts such funds of Hydrx as...
	7. The Monitor may, from time to time, apply to this Court for advice and directions in respect of the exercise and discharge of its powers and duties hereunder.
	MONITOR’S ADDITIONAL PROTECTIONS

	8. In addition to the rights and protections afforded the Monitor in the ARIO, under the CCAA, or as an officer of this Court, the Monitor shall incur no liability or obligation as a result of its appointment, the carrying out of the provisions of thi...
	9. Notwithstanding the enhancement of the Monitor's powers and duties as set forth herein, the exercise by the Monitor of any of its powers, or the performance by the Monitor of any of its duties, the Monitor is not, and shall not be deemed to be, an ...
	10. The Monitor shall not be liable under any Environmental Legislation in respect of any Adverse Environmental Condition (for purpose of this Order, the term "Adverse Environmental Condition" shall include without limitation, any injury, harm, damage...
	11. The Monitor shall not be liable under any Environmental Legislation in respect of any Adverse Environmental Condition with respect to the Property or any part thereof that arose, occurred, or continued after the date of this Order unless such Adve...
	12. Notwithstanding the immediately preceding paragraph, the Monitor shall not be liable beyond the net realized cash value received and available to the Monitor from the Property under any Environmental Legislation in respect of any Adverse Environme...
	13. Nothing contained in this Order shall vest in the Monitor the care, ownership, control, charge, occupation, possession or management (separately and/or collectively, "Possession"), or require the Monitor to take Possession, of any part of the Prop...
	14. The Monitor shall not be liable for any employee-related liabilities of Hydrx, including any successor employer liabilities as provided for in Section 14.06(1.2) of the Bankruptcy and Insolvency Act (Canada) (the “BIA”), other than amounts the Mon...
	15. The enhancement of the Monitor’s powers as set forth herein, the exercise by the Monitor of any of its powers, the performance by the Monitor of any of its duties, or the use or employment by Hydrx of any person under the direction of the Monitor ...
	16. The Monitor shall continue to have the benefit of all of the indemnities, charges, protections and priorities as set out in the CCAA, the ARIO and any other Order of this Court and all such indemnities, charges, protections and priorities (as amen...
	17. The Monitor is not and shall not be deemed to be a director, officer, or employee of  Hydrx.
	18. Nothing in this Order or any other Order granted in these proceedings shall constitute or be deemed to constitute the Monitor as a receiver, assignee, liquidator, administrator, receiver-manager, agent of the creditors or legal representative of H...
	GENERAL

	19. Except as may be necessary to give effect to this Order, the ARIO and any other Order granted in these proceedings shall remain in full force and effect. In the event of any conflict or inconsistency between this Order, the ARIO, or any other Orde...
	20. The power and authority granted to the Monitor by virtue of this Order shall, if exercised in any case, be paramount to the power and authority of Hydrx with respect to such matters.
	21. Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a receiver, a receiver and manager, a trustee in bankruptcy, a liquidator or similar person of Hydrx, the Business, or the Property.
	22. This Honourable Court hereby requests the aid and recognition of any court, tribunal, regulatory or administrative body having jurisdiction in Canada or in any of its provinces or territories, in the United States or in any of its states, or in an...
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